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IN THE FIPTH YEAR OF THE REIGN OF WILLIAM IV. Y

K 4
How, Cle.rk, v. KRNNETT and Goucn. : \:25\/
ASSUMPSIT for the use and occupation of a house and Trustees for
the creditors

land at Emsworth, Hants, and upon an account stated. ofap insolvent

Plea: that the defendants did not use or occupy, and that :i‘“:‘:e:‘::f"
no money was found to be due and in arrear upon an ac- “ilnl his estate

. d effects,”
count stated. At the trial before Lord Denman, C.J., at ::nn:zbe ed

the Winchester summer assizes, 1834, the following facts for use and_

R occupation 1n
appeared : respect of a
1831. The plaintiff demised the premises by parol to tenancy which

George Hawkins, from Midsummer, at 30/. a year, payable :,::,‘:t: ':.e.,;:;,

. . . . th
quarterly. Hawkins occupied the house, in which he car- 17 ;3:::1‘:’

ried on the business of a grocer, ‘and underlet the land. landlord to
12 December, 1852. Hawkins, by indenture, assigned ::l';::" i':'d
all his estate and effects to the defendants, in trust for consequence

themselves and the other creditors of Hawkins. This deed :,h:,r:;ofh:’:'

was executed by Hawkins, Kennett, and Gough; but mm':'”
Gough, who resided at Portsmouth, left the management tenants,—al-

though the;
of the trust to Kennett, who was a tradesman at Emsworth. ba"‘ \ Jhe
the purposes of he trad d ki d ul | lmm’fm
of continuing the trade, an ing and ultimately selling upon the
prun?:a the effects of th?huolvent, and not ne::]:‘ely for the pnrpooe’of ascennig?ng the
valoe, and endeavouring to dispose of the tenancy.

VOL. V. B
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On the same day Hawkins quitted Emsworth, leaving his
wife and family on the premises. Mrs. Hawkins kept
open the shop for the defendants (to whom she accounted
for the proceeds) until 22d December, when she left Ems-
worth, and Kennett sent his shopman, George Lover, to
conduct the business. )

Lover accordingly remained on the premises from the
22d to the 20th of December, keeping open the shop and
selling on behalf of the trustees, and accounting with Ken-
nett for the produce of the sales.

On the 29th December, Lover, by the order of Kennett,
closed the shop, but continued to sleep on the premises
till the goods, which remained there unsold, were disposed
of at an auction held on the premises by one King, an
auctioneer, on account of the defendants, on the 12th and
13th February, 1833.

19th March, 1833, Kenzuett wrote to the plaintiff as
follows : 4 ,

¢ Sir,—I beg to say, I am prepared to settle the half-
year’s rent for Hawkins’s house, which the trustees con-
sider themselves accountable for. Please to say if I shall
wait on you this morniug, or if you wish to go into the
house before 1 deliver you the keys, I am, &c.
George Kennett,”

The plaintiff returned the following answer :

“ Sir,—To your information this instant to hand, I
basten to reply. 1 am quite ready to receive rent, but
with the keys I can have nothing to do till Midsummer,
1834. I am, &e. G. A. How.

In the evening of the same day the plaintiff wrote again
as follows: A '
 Mr. Kennett,—In connection with my answer to
your note of this morning, 1 beg leave to inform you, that if
the trustees see fit, any time ’twixt this and Saturday, to
offer an acceptable proposal, I may thereby be induced to
relieve them very considerably with respect to the tenancy
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with which they have burthened themselves. Awaiting the
acceptance or rejection of this liberal offer,
I remain, &c. G. A. Hw.’

23d March, 1833, Kennett wrote to the plaintiff as fol-
lows :

* Sir,—Not having an opportunity of consulting my
partner trustee on the subject of replying to your proposi-
tion, I take upon myself to offer you, for the trustees, half
a year’s rent, without prejudice, in lieu of holding possession
such a time as they may be liable.

Waiting your reply this day, I am, &c.
George Kennett.”
The plaintiff declined this proposal; and on the 25th
March, the quarter-day, Kennett, with the privity of Gough,
paid 15, for the two quarters’ rent then due, and tendered
the keys ; but the plaintiff refused to accept them.

29th January, 1834, Kennett was served with the follow-
ing notice :

“ To Messrs. Kennett and Gough.

“ Gentlemen,—It having been intimated to my client,
Mr. How, that the house lately occupied by Mr. Hawkins,
of which you are now the tenants, is getting out of repair, I
am directed by him to give you notice that he is advised
that you are bound to keep it in repair, and that he will be
under the necessity of suing you for any damage he may
sustain by your neglecting to do so.

I am, &ec. D. Smart.”

In February, 1833, the plaintiff asked King, the auc-
tioneer, whether he could get him a purchaser for the house,
but fixed no price. InJanuary, 1834, King, having been
applied to by some person about the house, asked the
plaintiff what the price would be. The plaintiff gave King
a price, but desired bim to keep the matter a secret.

The action was brought in May, 1834, to recover one
quarter’s rent, due at Lady-day preceding. It was con-
tended, by the defendant’s counsel, that the plaintiff must

B2
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be nonsuited, on the ground that the action should have
been brought against Kenneit alone, Gough not having
taken actual possession; and Nation v. Tozer(a) was cited.
The learned judge was, however, of opinion that if Kennett
was liable, Gough had rendered himself liable also. It
was then objected that the trust-deed contained no words
which would pass Hawkins’s interest in the premises. In
answer to this objection, Carter v. Warne (b) was cited, in
which the interest of an assignee had been held to pass
under the same general words. This objection was then
abandoned. The case was ultimately left to the jury to
say whether they were of opinion that the defendants meant
to become tenants to the plaintiff, or if not, whether they so
acted as to induce the plaintiff to believe, and whether he
did in fact believe, that they meant to become his tenants.

The jury having found a verdict for the defendants,
Coleridge, Serjt., in the following term, obtained a rule for
a new trial, on the ground of misdirection.

Barstow now shewed cause. There was no misdirection.
Whether assignees have accepted a lease, is always a ques-
tion of fact. The form in which the question was left to
the jury was, to say the least, as favourable to the plaintiff
as he was entitled to. There was no occupation. The
plaintiff relied upon certain equivocal acts, from which it
was sought to persuade the jury to find that there had been
a substitution of the defendants, as tenants to the plaintiff,
in the insolvent’s stead. The insolvent had no estate in
the premises which could be assigned. There was no
term: The plaintiff therefore must make out that in point
of law there was a substitution in the tenancy. The plaine
tiff must bope to succeed on the contract alone, there being
no proof of that actual occupation, for which these equivocal
acts were relied on. The plaintiff, by speaking of putting
up the premises for sale, shewed that they were in his pos-

() 1 Crompton, Mees. & Rosc. (5) Mood. & Malk. 479, and 4
173, and 4 Tyrwh. 561; infrd, 11.  Carr. & Payne, 191.
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- session. ‘The auctioneer was enjoined to secrecy. It will
be said that the secrecy related to the price to be paid ; but
it seems more probable that it related to the plaintiff’s
taking upon bimself the power of disposing of the property.

Even supposing that the interest of the insolvent is to
be considered as a term, it is always a question of fact
whether the assignees have accepted the term or not. But
bere there was no term. [Littledale, J. A tenancy from
year to year is a term, Patteson, J. If trustees, in the
case of an assignment by an insolvent to trustees for the
benefit of creditors, have got the legal interest, is there any
case to shew that such trustees may elect to keep it or not,
as in the case of an assignment in bankruptcy?] It is
submitted that the deed would not pass the property, un-
less there was something to shew that the trustees accepted
the property. Here, many things are specified ; and at the
end there are general words large enough, it is true, to
carry any estate which the insolvent might have in the pre-
mises: But can these general words be sufficient to shew
that the trustees were bound to accept a burthensome term,
without some act on their part denoting an intention to
accept. In Carter v. Warne (a) it seems to bave been
assumed that trustees have a power of accepting or reject-
ing a term, in the same manner as assignees of bankrupts.
That case was relied on by Mr. Manning at the trial, as
being a strong authority to shew a primé facie liability.
Here, the case was left to the jury, upon the whole of the
facts, to say whether, from all that had been doue, the
plaintiff was or was not led by the defendants to believe
that they intended to become his tenants. The Chief Jus-
tice, with Carter v. Warne before him, left this case to the
jury in a manner very favourable to the plaintiff.

Manning, in support of the rule. In this case the de-
fendants have passed judgment upon themselves. They at
first took a correct view of their own liability, and paid

(a) Mood. & Malk. 479, and 4 Carr, & Payne, 191, suprd, 4.
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the plaintiff one half-year’s rent due at Lady-day, 1833,
whereas, if the view of the case upon which they now
rely is a correct one, they would not have incurred any per-
sonal liability, and the estate of the insolvent would have
been charged only with the guarter’s rent which became
due at Christmas, 1622. It is true that Carter v. Warne
was cited at the trial as an authority for the plaintiff, but it
was referred to merely for the purpose of shewing that
which was then disputed (but which it can hardly be said to
require any authority to support,)—that the general words
of this assignment “all his estate and effects,” were suffi-
cient to pass Hawkins’s interest in these premises. But it
is submitted that the analogy which, in Carter v. Warne, was
supposed by Lord Tenterden to exist between an assign-
ment under a bankruptcy and an assignment to trustees for
the beuefit of creditors, was an erroneous impression, which
on the spur of the moment arose in the mind of that learned
judge, when the ground upon which the election given to
‘assignees of a bankrupt stands was not presented to *his
notice. An assignment to trustees for creditors operates
at common law, and passes all that the assignor has power’
to assign, and that falls within the words of assignment

‘used in the conveyance. It is an established principle of

law, that upon the execution of a conveyance, the legal
interest in the property conveyed is in the party to whom
the conveyance is made, without his concurrence and even
without his knowledge, and it remains in him until dis-
claimer(az). Here, there was, and could be, no disclaimer.
The deed was accepted and acted upon. The acceptance
of the deed was certified in the most solemn form, by their
executing the deed; after which there can be no disclaimer.
Besides this, a conveyance must be disclaimed in tofo or
not at all. There can be no partial disclaimer of a deed,—
no acceptance of some of the parcels of the conveyance with
a rejection of others. Every pound of tea or sugar sold
by the defendants, under the assignment, estops them from

(a) Vide 4 Mann. & Ryl. 189 n,
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denying that the term is vested in them. The case of an as-
sigument in bankruptcy is totally different from the common
law conveyance to trustees in cases of insolvency. The
assignment in bankruptcy is not a conveyance moving from
the bankrupt, in whom the property was, but it is a legis-
lative transfer of property for a specific and limited purpose,
and it is therefore properly beld to operate only upon such
property as is capable of being applied to that purpose,
viz. distribution amongst the creditors who shall prove their
debts under the commission or fiat. Upon this ground it
bas been held, that property which the bankrupt holds only
as trustee does not pass to the creditors; Carpenter v. Mar-
nell(a). For the same reason, that which is damnosa
Aereditas, and is therefore incapable of working out any
satisfaction to the creditors of the bankrupt, does not pass
to the assignees; and it is for the assignees, whose duty it
is at the time to possess themselves of all the available pro-
perty of the bankrupt for this purpose, to examine whe-
ther any particular property is or is not available.

But even supposing the case of an assignment in bank-
ruptcy and a voluntary assignment to trustees to be exactly
parallel, the defendants in this case have done acts suffi-
cient to determine their election to accept the tenancy.
The assignees of a bankrupt may, without determining
their election, take all reasonable steps for the purpose of
ascertaining the value of the premises, and of endeavour-
ing to dispose of them; but they can go no further. If
they employ the demised premises for any collateral pur-
poses ; if they use them as a shop for retailing the effects of
the bankrupt, or as a warehouse for keeping other distinct
property, and afterwards as an auction-room for disposing
of that property,—they use and occupy the premises as
tenants.

Another criterion which has been resorted to for judging
whether assignees of a bankrupt have adopted a lease, is
to inquire whether the assignees have so acted as to render

(e) 8 Bos. & Pull. 40, And see ante, vol. i, 705; iii, 47.
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the premises of less value to the landlord; Carter v.
Warne(a). The expression, “ of less value,” is not used
with reference to particular injury done to the premises, as
by pulling down walls, &c. but to any thing whereby the
landlord’s beneficial enjoyment of the property is dimi-
nished. Here, if as soon as the defendants had ascertained
that nothing was to be obtained from a sale or transfer of
their interest as assignees in the tenancy, (which they might
have known, and probably did know, before Christmas,
1882,) they had restored the possession to the plaintiff, he
might bave rendered the property available to himself by
re-letting immediately to another tenant. This the plaintiff
was prevented from doing by the acts of the defendants, —
acts done, not for the purpose of ascertaining the value of
the property, or in attempting to dispose of it, but in using
it for a distinct, substantive, and collateral purpose.

This, however, is not the case of an assignment in bank-
ruptcy, but a common law conveyance. The words of this
conveyance being sufficiently large to carry the interest of
Hawkins in the tenancy, the position of these parties is
precisely the same as if this deed bad contained an express
assignment of the tenancy, and had contained nothing else.
That assignment is followed by actual possession taken by
the defendants, through their servant Jones. [Patteson, J.
The legal estate having vested in them, they would be clearly
liable in an action of covenant: The question bere is,
whether they can be sued for use and occupation.] Carter
v. Warne is no authority to shew that assigns at common
law have an option as to accepting or rejecting portions of
the property assigned to them, as assignees in bankruptcy
have. It was a mere sudden impression at nisi prius, by
which the Court is no more to be bound than by the opinion
thrown out by the noble and learned judge on the trial of
this cause, which opinion it is the object of this motion to
revise. [Lord Denman, C.J. The ruling of Lord Ten-
terden was not questioned.] The only party who could

(e) Suprd, 4, 5.
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bave questioned the ruling had no interest in doing so, as,
notwithstanding the opinion so thrown out, he succeeded in
obtaining a verdict. .

LitrLEDALE, J.—I am of opinion that this rule ought
to be discharged. I entirely agree with Mr. Manning, that
if the premises are assigned, the assignee may be charged,
unless he disclaims. But the question here is, whether an
action for use and occupation is maintainable; Naisk v.
Tatlock (a). The plaintiff is bound to shew an actual use
and occupation. It is true, that if an actual possession is
once begun, the liability will continue, although the parties
may cease to occupy. I admit that in the present case the
premises were assigned to the defendants; but unless the
defendants have taken actual possession, this action cannot
be supported ; though if the plaintiff had declared in
debt, that might have done. Here, however, the question
for the jury was, whether the plaintiffs occupied under
the tenancy. That was a question for the jury. If the
defendants took possession under the assignment, then use
and occupation would lie: But it does not follow that be-
cause they enter, they do so under the assignment, although
they might be liable in debt as assignees of the term. That
was for the jury. I see no fault in the manner in which the
case was left to the jury; and I find no fault with the find-
ing of the jury. It ought not to be disturbed.

PatTEsoN, J.—I entirely concur. It is not necessary
to determine whether, as Mr. Manning contends, it was
necessary for the assignees to disclaim in order to get rid
of the tenancy. I do not say that he is wrong, but it is
not necessary to determine that point; nor is it necessary
to decide whether the opinion of Lord Tenterden, in Car-
ter v. Warne, was wrong. I do not say that it may not be
s0; though I confess it was new to me that ¢rustees could

(a) 2 H. Bla. 319.
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elect whether they would take property assigned to them.
But upon this point I give no opinion. The ground of
my decision is, that this is an action for use and occupa-
tion. It is clear that such an action will not lie, unless
there has been actual occupation (a). As to what my brother
Littledale suggests respecting an actiog of debt,—perhaps
an action of debt might lie. I do not, however, say how
that would be. The jury have found that there was no
occupation ; and, upon the evidence, I think they have so
found rightly. I see no misdirection. It was left to the
jury to say, whether the defendants had held themselves
out to the plaintiff as taking possession as tenants, so as to
make him believe that they intended to take the premises
as tenants, and whether the plaintiff had so understood it
and had accepted the defendants as his tenants. That was
a proper question to put to them. If the jury had found
that the defendants had taken possession as tenants, they
would have been liable, independently of any legal assign-
ment. If once the occupation had begun, it could not have
been afterwards repudiated. It has been suggested that the
question put to the jury ought to have been—whether the
acts done by the defendants amounted to an acceptance of
a tenancy? That is either a question of law, which could
not be put to the jury, or if it is meant as a question of
fact—whether the parties so understood it,—it is the same
as the question which was left.

WiLt1ams, J.—I am of the same opinion. The parties
never contemplated that the tenancy was to continue.
There was abundant evidence to warrant the finding of the
jury. It bas been said, that as a matter of law the
tenancy vested in the defendants, as the legal consequence
of the acts which they have been shewn to have done.
However that might be in another form of action, this

(a) Vide Burnv. Phelps,1Stark.  827; Baker v. Holtzapfell, 4
N, P. C. 94; Bull v. Sibbs, 8T.R.  Taunt. 45.
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action cannot be maintained without proof of actual occu-
pation. The case was submitted to the jury more favour-
ably for the plaintiff than perhaps he was entitled to.

PaTTesoN, J.—I had forgotten to mention the case of
Nation v. Tozer (a), in which even one of two executors,
who clearly had the legal estate in them, was held not to
be liable to an action for use and occupation, in the ab-
sence of proof of actual occupation.

Denman, C.J.—It is a great satisfaction to me to find
that upon further examination it is considered that this case
was properly left to the jury; otherwise the defendants, by
their liberal conduct, would be fixed with a liability which
they had no reason to expect. The plaintiff was landlord ;
the defendants were assignees of his insolvent temant.
They did nothing to shew that they intended to take the
tenancy upon themselves. Mistaking the law, they write a
letter in which they state their liability up_to Lady-day.
The plaintiff ought, in his answer, to have set them right,
and to have informed them that they were not liable to pay
unless they took possession. This is a most unrighteous
attempt to take advantage of very praiseworthy conduct on
the part of the defendants. Neither party contemplated a
continuance of the relation of landlord and temant. There
was no use and occupation, nor was any thing done by the
defendants affecting the property in a manner injurious to
the landlord’s interest.

Rule discharged.

(‘) 1 Cl‘ompton, Mees. & Rosc. 11’, and 4 Tymho “" s' c;;
suprd, 4.
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An overseeris U 4MPBELL, A. G. applied for a rule nisi for a criminal

not bound to . . . .

take precau- information against an overseer, at the instance of the vestry
:‘:::’Zg:;::; of the parish, the name of which he suppressed, under the
the small pox following circumstances. The small-pox having broken out
:zo?t'f’;f the in this parish, it was resolved by the vestry, in order to stop

vaccinated.  the progress of the disorder, that the poor should be vac-
And even if

the overseer  CiDated, and in that resolution the overseer concurred. To

has, by the di- carry the resolution into effect, a medical man was em-
rection of the

vestry, agreed Ployed to vaccinate the poor at the rate of 1s. 6d. each,
:*t::ltltll:: poof with which arrangement also the overseer expressed him-
cinated at the self to be perfectly satisfied. The surgeon came to the
;:ﬁ';:e::g“’ parish for that purpose, but the overseer refused to allow
:ﬁﬁlm tofulfl him to vaccinate any of the poor on the parish account.
m:,‘,.'f’i’,,‘;‘ After this the infection spread, and a large proportion of
C°“:‘awc‘gu“‘i‘:‘ the poor in the parish had the disorder. The resolution to
xg:;ninfogma. vaccinate the poor took place when only one boy was ill of
gi‘::;“fl:;;‘::g p, the disorder; since then many had died of it, and several

in conse- ~ others had suffered very severely.
quence of his

conduct, the

infection of Campbell, A.G., in support of the motion. The duty of

the small-pox . . .

has spread and 8D oOverseer is to relieve the poor, and if the overseer does

:::_-V l:’:v‘:‘e not furnish them with relief, he is liable to be called on to

died. answer for his neglect of duty. There can be no doubt
that it was the imperative duty of the overseer to provide
against this malady. It is a disease which, if taken in its na-
tural form, and allowed to spread, is attended with the most
dreadful consequences, but which may be guarded against
by inoculation or vaccination. The overseer was fully
aware of the probable conseciuences of this dreadful malady.
If he had allowed a reasonable sum to vaccinate the poor,
these unfortunate circumstances would not have bappened.
It was a gross breach of his duty. If the poor are neglected
in this way, complaints may naturally be expected from
them, but they will not complain if they find that those in
whose hands the constitution has placed the means of
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affording them relief and protection, exercise that power
to provide for their wants and necessities.

Lord DeNmaN, C. J.—These circumstances are' ex-
tremely unfortunate. No doubt the overseer exercised a

very unsound discretion. If he had abided by the opinion '

he had originally formed, and the agreement he had made,
these consequences might have been prevented. But, before
we can grant a rule nisi for a criminal information against a
public officer, we must see plainly and clearly that the duty
which he is charged with neglecting is by law cast upon him,
It is true, that by law an overseer must provide necessaries
and relief for the poor, but is he bound to take precautionary
measures of this kind? It is beyond question that, if he had
provided them, the poor would not have been bound to
submit to any operations of this sort. If the legal duty of
the overseer had been clear, the unfortunate consequences
which bave followed the omission of the performance of
that duty would have shewn a case of gross neglect, which
‘'would have called for the exercise of the power of this
Court: But the first step in the case is not made out to
my satisfaction, and I am therefore of opinion that the
rule must be refused.

LitriLepaLE, J.—The office of overseer is a statutory
office, and the duties of an overseer are pointed out by act
of parliament. There is no statute which casts on an over-
seer this duty, and it does not arise out of the nature of his
employment. If it did we might interfere. The poor
might refuse to run the risk of any operation.

PaTTESON, J. and WiLL1AMS, J. concurred.

Rule refused.

13
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g;"'::g;:’rgf TRESPASS. The first count of the declaration (which

ﬁ: in mpecvtul was entitled 10th December, 1833,) stated that the defend-
:’,&:,:‘l“;’m, ants, on the 23d July, 1833, broke and entered a certain close

%:ffaiple:he and mine of the plaintiff, called Wheal Mines, otherwise
';emoga?,gquia &ec. &c., situate at Perran-Zabuloe, in the county of Comn-

f:n“",“g:uff:"u wall, and broke to pieces, damaged, and destroyed ten
a several plea  windlasses, ten shafts, and one hundred instruments and
:m:l‘:’f articles of machinery and tackle used and employed in and
a_!;;i the plain- about the working of the said mine, and spoiled and de-
:,::l yfepl v stroyed all the shafts, levels, and works in the said mine,
lg:t‘,“a,f:: and thereby wholly prevented the plaintiff from continuing
Graverse the  to work his said mine, and from using and enjoying the

Jjustification as
7o one article, SaMme tam amplo modo.

andas to ano-  The second count stated, that the defendants damaged and
2;{;‘:;;:{ destroyed certain goods and chattels of the plaintiff, to wit,
So, if the ten other windlasses, and also seized, took, and carried

ﬂ:‘,ﬁf‘_ﬂ,’i‘,’d away certain other goods and chattels of the plaintiff, to wit,

goodsof asi- ten other windlasses, and converted and disposed .of the
milar descrip- .
tion enume- S8me to their own use.

rated in differ-  The third count stated, that the defendants broke and en-

ent counts, if RN .

the identity of tered four other closes of the plaintiff, situate in the county
:;:: goods it of Comwall,

iﬁunu beth not  The pleas were entitled 3d February, 1834,

:;f,:?é may The third plea was in substance as follows: as to the
;’;P:L’::; o".y breaking aud entering the close in the said first count men-
the articles in tioned, and in which &c.; and as to the breaking and enter-
each count.

The insufficiency of one of such sectional replications, demurred to for duplicity in pute
ting in issue the whole plea by a traverse absque fali causd, where in respect of matter
of title disclosed by the defendants, the plaintiff should have put in issue a portion only
of the plea by traversing absque residuo cause, does not affect the validity of the other
replications to the same plea.

Where in trespass de bonis asportatis the defendant justifies quia damage feasant,
and the plaintiff replies oxcess, such replication, if filed before Easter term, 1834,
(when the rules of H. 4 W. 4, came into operation,) should conclude with a prayer of

jud t

! I‘:‘;u quare clausum fregit, the defendant sets out a possessory title in 4. B.,
giving colour to the plaintiff, and justifies as servant of 4. B,, and the plaintiff puts the
whole plea in issue, by replying de injuri@i sua propri, absque tali causd:—Such replica-
tion ilead for duplicity.
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ing the four closes in the last count mentioned, and in
which &c., and breaking to pieces, damaging, and destroy~
ing the windlasses, shafts, instruments, and articles of ma-
chinery and tackle in the first count mentioned ; -and as to
breaking, damaging, and destroying the goods and chattels
in the second count mentioned, and seizing, taking, carrying
away, converting, and disposing of the same, as in that count
is mentioned, the defendants say, that the said close in the
first count mentioned, and in which &c., and the said four
closes in the last count mentioned, and in which &c. now
are, and at the several times when &c. respectively were
one and the same close, and not other or different closes ;
that before any of the said times when &c., to wit, on &c,
His Royal Highuess George Augustus Frederick, Prince of
Wales, Duke of Cornwall, was seised in his demesne as of
fee, in right of his dukedom, of and in the said close in
which &c., and being so thereof seised, afterwards and be-
fore any of the said times when &c. by his indenture, sealed
with his seal, and made between the said duke and one
Edward Smith, and in due manner inrolled(a) of record in
the proper office of the Duchy of Cornwall, and now shewn
to the Court here, demised the close in which &c., to Smith,
babendum to Smith, his executors, administrators, and
assigns, from the 15th August, 1810, for a certain term,
whereof divers, to wit, 70 years are still unexpired. The
entry of Smith, his death, bis will, and a bequest therein of
the term to bis daughter Mary, the wife of Henry Crease,
the appointment of Mary as executrix, the proof of the
will by Mary, and her assent and election to take the be«
quest, and the entry of Henry Crease into the close, were
severally stated. The plea then proceeded thus:—and the
said Henry and Mary his wife, being so possessed, the
plaintiff claiming title to the said close in which &c., with
the appurtenances, under colour of a certain charter of de-
mise, pretended to be made thereof to him by the said duke

(s) As to the inrolment of duchy leases, vide 3 Mann. & Ryl.
214, 218, in Rowe v. Brenton.
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1885, for the term of his life, before the making of the said de-
m mise to the said Edward Smith, whereas nothing of or in
¥ the said close in which &c., ever passed by virtue of that
Jewsins.  charter, afterwards and before any of the said times when
&c., and during. the continuance of the said term, to wit,
at the several times when &c., entered upon the said close
in which &c., with the appurtenances, and was thereof
possessed ; and thereupon the ‘defendants, as servants of
the said Henry and Mary, and by their command, at the
said several times when &c., broke and entered the said
close in which &c., in and upon the said plaintiff’s posses~
sion thereof, as being the close of the said Henry and Mary
as aforesaid ; and because the said windlasses, shafts, in.
struments, and articles of machinery and tackle in the said
first count mentioned, and the said goods and chattels in
the said second count mentioned, before and at the said
times when &c. bad been wrougfully put and placed, ‘and
were at those times remaining and being in and upon the
said close in which &c., and incumbering the same, the
defendants, as servants of the said Henry and Mary, and by
their command, in order to remove the said incumbrances
from and out of the said close in which &c., a little broke
to pieces, damaged, and destroyed the said windlasses, shafts,
instruments, and articles of machinery and tackle, and took
and carried away the same goods and chattels from and out
of the said close, to a small and convenient distance, and

there left the same for the plaintiff.

Fourth plea, as to breaking to pieces, damaging, and de-
stroying the goods and chattels in the said second count men-
tioned, and as to seizing, taking, and carrying away the said
other goods and chattels in that count respectively men-
tioned, and converting and disposing of the same as therein
mentioned,—that before and at the said several times when
&c., the defendant Richard Jenkins was lawfully possessed
of a certain close and mine situate in the county aforesaid,
and because the said goods and chattels in the said second
count mentioned were wrongfully in and upon the said
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close and mine, encumbering the same, and doing damage
there to the defendant Richard Jenkins, he the said de-
fendant Richard Jenkins, in his own right,and the defendant
Joseph Oakes, as the servant of the said Richard Jenkins, and
by his command, at the said time when &c., seized, took,
and carried away the said goods and chattels from and out
of the close and mine last aforesaid, to a small and conve-
nient distance, to wit, in the county aforesaid, and there left
the same for the plaintiff.

The replication was entitled 11th March, 1834; and as
to the third plea, the plaintiff, after protesting that the Duke
of Comwall was not seised, proceeded as follows:

¢ For replication to so much of that plea as relates to the
said trespasses in the said first and third counts mentioned,
the plaintiff says that the said duke did not demise unto the
said Edward Smith as in that plea alleged; and this the
plaintiff prays may be inquired of by the country.

And the plaintiff for replication to so much of that plea
as relates to the trespassés to a certain part of the said
goods and chattels in the said second count mentioned, to
wit, one windlass, two buckets, and ten pieces of timber,
says, that the defendants, at the said times when &c., of
their own wrong, and without the cause(z) by them in that
plea alleged, committed the several trespasses to the said
part of the said goods and chattels in the said second count
mentioned, in manner and form as in that count is alleged;
and this the plaintiff prays may be inquired of by the
country &c.

And the plaintiff, for replication to so much of that plea
as relates to the trespasses to a certain other part of the
said goods and chattels in the said second count mentioned,
to wit, forty pieces of timber, forty planks of wood, ten

(s) As the protestation over-
rides this part of the replication
as well as the preceding part ap-
plied to the first and third counts,
it seems to be informal and re-
pugnant to traverse the whole

VOL. V.

cause of justification; as such a
traverse involves a denial of the
seisin of the Duke of Cornwall,
which seisin the plaintiff, by his
protestation, has for the purposes of
this action admitted. Vide ante.
C
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18385, planks of timber, and one windlass, says, that the defend-
m ants, at the said times when &c., with greater force and
o violence than was necessary for the removing in that plea
Jessiis.  mentioned, took and carried away the said last-mentioned
goods and chattels, and thereby did unnecessary damage to
the plaintiff, and wrongfully and unnecessarily broke to
pieces, damaged, and destroyed the said last-mentioned
goods and chattels ; and this the plaintiff is ready to verify

&e.” '

Replication as to 4th plea.—“ That as to a certain part
of the said goods and chattels in that plea mentioned, to wit,
one windlass, two buckets, aud ten pieces of timber, the
defendants, of their own wrong, and without the cause by
them in that plea alleged, committed the several trespasses
to the said last-mentioned part of the said goods and chat-
tels in the said second count mentioned, in manner and
form as in that count is alleged; and this the plaintiff prays
may be inquired of by the country &c.  And the plaintiff,
for replication to so much of that plea as relates to a cer~
tain other part of the said goods in the said second count
mentioned, to wit, forty pieces of timber, ten planks of
wood, ten planks of timber, and one windlass, says, that the
defendants, at the said times when &c., with greater force
and violence than was necessary for the removing in that
plea mentioned, took and carried away the said last-men-
tioned goods and chattels, aud thereby did unnecessary da-
mage to the plaintiff, aud wrongfully and unnecessarily
broke to pieces, damaged, and destroyed the said last-men-
tioned goods and chattels; and this the plaintiff is ready to
verify, &c.”

Special de- Special demurrer to the replications to the third and fourth
muarrer. pleas.

The causes of demurrer to the replication to the third
plea were as follows:—For that the said replication does
not offer any single or material issue on or in respect of any
of the matters stated and set forth in the third ples; that
the replication is double, and offers to put in issue several
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distinct and issuable propositions in this, (to wit,) that the said
replication states that the said duke did not demise unto the
said Edward Smith, as alleged in the third plea; and also
as to 50 much of the said plea as relates to the supposed
trespasses to one windlass, two buckets, and ten pieces
of timber, the said replication avers that the defendants,
of their own wrong and without the cause in that plea
alleged, committed the supposed trespasses, and thereby
the said replication puts in issue the seisin of the said duke
of the said close in which &c., the making of the demise to
Edward Smith, the making of the will by the said Edward
Smith, and his death, that the said Mary was his execu-
trix, and that she proved the said will, and elected to take
the said term as legatee, and that the said Henry and
Mary became possessed of the said close, and that the
defendants, as their servants, and by their command, did
the acts justified in- and by the said third plea; and also
that the said replication to so much of the plea as relates
to the supposed trespasses to the said forty pieces of tim.
ber, forty planks of wood, ten planks of timber, and one
windlass, states that the defendants, with greater force
and violence than was necessary for the removing in that
plea mentioned, took and carried away the said goods and
chattels, and thereby did unnecessary damage to the plain-
tiff, and wrongfully and unnecessarily broke to pieces,
damaged and destroyed the said last-mentioned goods and
chattels; and also for that the said replication to so much
of the said plea as last mentioned, does not conclude with
a proper prayer of judgment, and has not any apt or proper
conclusion, according to the rules of law and pleading; and
also for that the said replication does not tender or take
any single issue upon or in respect of any of the matters
alleged in the said third plea.

The causes of demurrer stated to the replication to the
fourth plea were as follows :—That the said replication is
double, and offers to put in issue several distinct and issu-:
able propositions, instead of ‘one single and issuable propo-
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1885.  sition only,—in this, to wit, that the said last-mentioned
m replication avers, as to part of the goods and chattels therein
e mentioned, that the defendants, of their own wrong, and
Jenxins.  without the cause in the fourth plea alleged, committed the
supposed trespasses to the said last-mentioned goods -and
chattels; and us to the other part of the said goods and
chattels in the fourth plea mentioned, that the defendants,
with greater force and violence than was necessary for the
removing in the fourth plea mentioned, took and carried
away the said goods and chattels, and wrongfully and unne-
cessarily broke to pieces, damaged and destroyed the same;
and also that the same replication puts in issue the fact that
the defendant Joseph was the servant, and acted by the com-
mand of the defendant Richard, as stated in the said fourth
plea; and also for that the said replication, as to the said
last mentioned goods and chattels does not couclude with
any proper prayer of judgment, and’ has not any proper or’
formal conclusion according to the rules of law and plead-
ing. Joinder in demurrer, (entitled 19th July, 1834.)

First point: Butt, in support of the demurrer. These replications
ﬁ:m‘::},"y of are a novel altempt to re‘ply double, and also to reply by
plea,in a re- separate replications to different parts of a plea. The ob-
Plication. jections to this mode of pleading are particularly poiuted
out.in the special causes of demurrer; and it may be ob-
served at the outset, that the course adopted by the plaintiff
is not sanctioned by the precedents or by any decided cases
upon pleading. The third plea is to the whole declaration;
it identifies the closes in the first and third counts as being
one close only, and after deducing title to the close from
the Duke of Cornwall, avers that the goods in the first
count, and also the goods in the second count, were wrong-
fully incumbering the close, and therefore the defendants,
as the servants of the owner of it, removed them. This
plea is in the usual aud well established form. The repli-
cation to this plea professes, in the commencement of it, to
be an answer to the whole plea; and it is then divided into



TRINITY TERM, V WILL. 1IV.

three parts; one part as to so much of the plea as relates
to the trespasses in the first and last counts ; the second, as
to so much of it as relates to a part of the trespasses in the
second count ; and the third part, as to so much of the plea
as relates to the residue of the trespasses in the second
count. Now, taking this as one replication to the plea, it
is clearly bad, as putting in issue the seisin in fee of the
Duke, the lease to Smith, the will of Smith, the allegation
that the goods in the first and second counts were incum-
bering the close, and also the other allegations in the plea;
and, in addition to this, one part of the replication states
that the defendants used more force and violence than was
necessary for the removal of part of the goods. This repli-
cation comes within the second resolution in Crogate’s
case (a), which establishes that where an interest in land or
common, or rent out of, or way over, land, is claimed, de
injuri is no plea. To the same effect is Hooker v. Nye(b),
where the plea claimed an interest in land, and de injurif
was held bad on general demurrer. White v. Stubbs (c) is
very like the present case. 'That was an action of trespass
for breaking a chamber, and taking away goods : The defend-
- ant pleaded to all, except the taking of the goods, not guilty;
and as to the taking of the goods, he justified that before
the time of the trespass one N. was seised in fee of the
said dwelling-house, whereof the said chamber was parcel,
and being so seised, demised the dwelling-house to one B.
for a year next after the feast of St. Jokn the Baptist (d), in
the 20th year aforesaid, who afterwards, on the 20th day of
June, in the 20th year aforesaid, assigned his interest to the
defendant; by virtue of which he entered and was possessed,
and being so possessed, afterwards, to wit, on &c. demised
the said chamber in which, &c. to the plaintiff; habendum
for a quarter of a year then next following; by force of
which demise the plaintiff entered and was possessed: and
that the term of the said plaintiff of and in the said cham-

(a) 8 Co. Rep. 66 b. (¢) 2 Saund. 294.
(#) 1 Crompt., Mees. & Rosc. 258. (d) 24th June.
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-1885.  ber, with the appurtenances in which &c. ended on &c.,
m and that the said goods and chattels justified to be taken
2 away, after the end of the said tern of the said plaintiff,
Jewkmns. o, wit, on &c., were in the said chamber, in which &c.,
doing damage there; wherefore the defendant afterwards, to
wit, on &c. aforesaid, took and carried away the said goods
and chattels. The plaintiff replied de injurid generally,
which was held to be a bad replication. Selby v. Bar-
dons (a), which has been confirmed, may be cited on the
other side; but that case is no authority for the plaintiff.
It does not come within the rule in the second resolution of
Crogate’s case, and decides that where several matters
make one defence (in cases not falling within the rule
referred to), de injurid is a good replication. A great
number of authorities are reviewed in the judgment of the
Court in Selby v. Bardons; therefore it is not necessary
more particularly to refer to them.
Third point: Then, besides the replication of de injuri, the plaintiff
Excess. . . ..
has replied excess to the third plea; and this is contrary to
the rules of pleading: Cheasley v. Barnes(b). Franks v.
‘Morris(c), was trespass for an assault and battery on a given
day: Plea, son assault: Replication, de injurid: New as-
signment, that more force than was necessary was used in
the defence: demurrer for the same causes as in Cheasley v.
Barnes; and after decision in that case the argument for the
plaintiff in Franks v. Morris was abandoned, Ifthe excessin
that case could not be new-assigned, it cannot be replied in
conjunction with another replication, which goes to the
whole plea; and in this case, if the plaintiff were to succeed
upon either of the issues raised by the other replications,
he would be entitled to judgment on the whole plea gene-
rally. The replication of excess is pleaded as to a part of
the plea which applies to the second count. That count is
for trespass to personal property only; and the rule of plead-
ing is well settled, that to a plea justifying such a trespass

(a) S Bam. & Adol. 2; 1 (6) 10 East, 78.
Crompt. & Mees. 500. (c) Ibid. 87.
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the plaintiff cannot reply to the justification and also new-
assign (a). Nothing turns upou the form in which the ex-
cess is pleaded in this case, because excess is always in
effect a new assignment.

The fourth plea is confined to the second count, and the
objections to the replication to this plea will be determined
by the decision of the Court on those to the third plea.
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But there is also an objection that a part of the replication Foarth point:

to each of the pleas which introduces new matter, (i. e. the

Omission of
prayer of judg-

excess) does not conclude with a prayer of judgment. The ment.

demurrer was filed before Easter term, on the first day of
which the New Rules (6) came into force,—and indeed, un-
der those rules, where a replication is to a part of a plea
only, a prayer of judgmentisnecessary (c). By the old rules
of pleading, the omission of a prayer of judgment was a
ground of special demurrer, though aided by statute in case
of general demurrer; 25 Eliz.,and 4 & 5 Ann. In all the old
books of entries, the replication concludes with a prayer of
judgment, according to the nature of the action; and in
Chitty’s and Stephen’s Treatises: on Pleading (d), it is put
that a prayer of judgment is necessary, though it is sufficient
to pray judgment generally, without pointing to the appro-
priate judgment. In Bonner v. Hall(e), it was held that a
replication praying a judgment which the Court cannot
give, occasion a discontinuance. Penred v. Chambers(f),
Barnes v. Gladman (g), Pitt v. Knight (h), Dowsland v.
Thompson (i).

Dampier, contrd. The objection that there is not Foarth point.

a proper prayer of judgment is too late.  Freeman
v. Moyes(k); Short v. Coffin(l). But assuming that the
objection may now be taken, no prayer of judgment is

(s) 1 Wms. Saund. 299 a. (8) 2 Levinz, 19,
(&) Ante,iii. 1. (A) 1 Saund. 9618, 97; Com.
(c) Vide ante, iv. 505. Dig,. tit. Pleader, (F. 5.)
(d) 1Chit. Plead. 680, 5th edit.; (i) 2 W. Bla. 910,

Stepb. Plead. 399, 400, 3rd edit. (k) Ante, iii. 883; 1 Adol. &
(¢) 1 Lord Raym. 388. Ellis, 838.

(f) Cro. Eliz. 256. (4) 5 Burr. 2730.
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necessary. The declaration prays for damages. The
plea denies the action. The replication affirms that the
plaintiff should have his action for damages: that is with-
out adding a prayer for judgment. There are several in-
stances where a party has judgment, without any prayer
for judgment; for example,—if there is no plea, and judg-
ment is given for the plaintiff;—if an issue of fact on the
plea be found for the plaintiff, who has merely added a
similiter, he shall have judgment without any prayer. The
omission complained of is of unnecessary form, and if the
stats. 27 Eliz. c. 5, and 4 Ann. c. 16, do not apply to it, a
special demurrer will not make it a cause of demurrer.
Such an omission before those statutes would not have
been cause of error, and therefore is not within them.
Dive v. Maningham (a), which occurred in the time of Ed.
V1., shews that an irregular conclusion was not error. In
Pitt v. Knight(b), it was objected that no damages were
prayed, and it was held that the omission of the praying of
damages was cured by the statute of general demurrer, the
27 Eliz.c. 5. In 2 Lev. 19, it was held, that, though a
like omission was specially demurred to, yet that the plea
was not bad. Hence snch an omission is not within 27 Eliz.,
for if it were, a special demurrer would have touched it.
* Many forms” of words, were once substance, as giving the
Court jurisdiction ;—for example, the words * against the
peace,” “in custody,” &c.; or words which tendered a
trial, or offered the other side his due advantage, which are
now unnecessary, and the omission of which is immaterial.
This prayer of judgment is not necessary. The Court
may give judgment as the Court has given it in cases
where an improper judgment has been prayed ; Rex v.
Taylor(c); Gardner v. Jessop(d). The judgment is the
act of the Court, with which the party has nothing to do.
Bonner v. Hall; Bowen v. Shapcott(€¢). But if it be neces-

(a) Plowd. 66. (d) 2 Wils. 49.
() 1 Saund. 97. (e) 1 East, 542.
(c) 8 Bamn, & Cressw. 512.
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sary to have a prayer of judgment, the ¢ &c.” will be pre-
sumed to contain and refer to it; Sayer v. Pocock(a). In
Penred v. Chambers, which was cited on the other side,
there was no verification or prayer of judgment in the plea.

As to the alleged duplicity of the replication. The
pleadings are in effect as if the declaration had been, 1st,
for a trespass to real property; and 2dly, for a trespass to
personal property. Though a plea may contain a fact on
the issue of which the event of the cause may depend, the
plantiff is not in every case obliged to accept such issue.
He is only bound to avoid taking two issues on the plea, on
cither of which the whole of the plea turns.

Such a replication is like one at common law, where the
defendant has pleaded several pleas to several parts of the
count. The replication must answer every plea, else there
would be a discontinuance(d). Consequently there may be
different issues and different, but not conflicting, judgments.

Webber v. Tivill(c) and Trueman v. Hurst (d), shew that

the plaintiff ought, in some cases, to divide the replication, '

and to reply “ to so much of the said plea as attempted
to answer the first count, &c.” [Littledale, J. You should
call it a replication to the plea so far as it answered the
first count.] The effect is the same in whatever form of
words it is conceived. In Swinburne v. Ogle(e), a replica-
tion dividing the goods mentioned i the declaration and
covered by the plea, was held not to be bad, for that in
some cases the replication must be double. Solomons v.
Lyon(f). Dowsland v. Thompson does not apply. That
was a case of a plea containing more than one answer to a
declaration. The defendant has a right to unite(g) the two
trespasses under one justification, and consequently the
plaintiff has a right to sever them in his reply, or he will

(a) Cowp. 408, (f) 1 East, 369.

(§) Com. Dig. Pleader, (F 4); (g) But at the risk of a special
Dyer, 182. demurrer for duplicity, if he allege

(c) 2 Saund. 121 b. that the trespasses are the same, and

(d) 1 T.R. 40. thereby seeks to oust the plaintiff

(¢) 1 Lutw. 240. of the benefit of replying severally.
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be deprived of a right, which he would have enjoyed, had
he brought two actions, one for the real, the other for the
personal trespass,

In this case the plea is distinguished according to the
subject. Asregards the trespass to the realty: possession is
no answer, for the plaintiff has the possession; Com. Dig.
Pleader,(E.21). The title pleaded applies to that trespass,
and in the replication that title is specifically and not gene-
rally denied. As regards the personal trespass : Title with-
out possession is no answer: possession without title is
enough, Title and possession is superfluous. If the de-
fendant so pleads, and the plaintiff replies generally to the
possession, and the title be traversed generally thereby, it is
the defendant’s fault for so superfluously pleading his title
in answer to a personal trespass; but as the title is sur-

.plusage, it seems that such a traverse does mot put it in

issue. That which has been said shews that the defendant
sustains no prejudice by the issue on de injurid. Suppose
the plaintiff had brought two actions, one for a trespass to
the realty, the other for the personal trespass. In the
former, the defendant must have pleaded his title, and the
plamtiff would have replied non dimisit. If, in the latter,
the defendant had pleaded possession, the plaintiff might
have replied de injurid. The defendant cannot, by superfiu-
ously adding a title, deprive the plaintiff of that replication.
A defendant is not prejudiced by the plaintiff ’s having so re-
plied, and if the plaintiff cannot so reply, plurality of actions
will be the consequence. But it seems that the title, being
only inducement, is not traversable ; where title is not induce-
ment, possession is not enough. Com. Dig Pleader, (E. ¢.).
Hence it follows, that where possession is enough, title is
only inducement. 1'aylor v. Eastwood (a), per Lawrence, J.
The injury to the goods is collateral to the title. Searl v.
Bunion(b); Langfordv. Webber(c). The several cases which

(a) 1 East, 218. (c) 8 Mod. 133.
(5) 2 Mod. 0.
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have been cited to shew that de injurid generally cannot be
replied, may be distinguished; for wherever title is neces-
sarily pleaded, it shall not be generally traversed; this ex-
plains much of the ambiguity in the cases. White v.
Stubbs (a), Cooper v. Monke(b), Hooker v. Nye(c), were
cases of trespass to the realty, to which possession is no
plea; title was there the necessary justification and de ivjurié
was consequently a wrong replication. So in all cases of
personal trespass ¢ where defendant pleads in destruction
of plaintiff’s title,” Taylor v. Markham(d), and consequently
shews his own necessarily, that title cannot be generally denied.
So where, from the nature of the defence, title and not pos-
session nust necessarily be pleaded in answer to an action
for a personal trespass, the replication of de injurid is bad:
Such were Crogate's case(e), Cockerill v. Armstrong (f), and
those in Com. Dig. tit. Pleader (F. 21); for the defendant
in those cases justified under a right of common. Ina plea
Justifying under a right of common, the defendant must set
out his title, 1 Wms. Saund. 346, n.(2); but where the title is
mere inducement, the general replication is allowed. Rast.
Ent. 621. Here, as to the second count, the title is un-
necessary, and the replication is therefore good.
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As to the replication and new assignment in respect of First point.

the goods. The goods in the second count are not identis
fied as the chattels in the first count. Where the plaintiff
in the declaration specifies his goods, and the defendant appa-
rently covers all by his justification, the plaintiff may reply
as above. e. g. Trespass for ill-using a black and a white
horse :—Plea, damage feasant. The replication may say
that the trespass to the black horse was ab initio a tres-
pass, and that the trespass to the white horse was ex-
cessive ; and if it be said, on the authority of Barnes v.
Hunt(g), that the plaintiff need not so reply, the answer is,

(a) 2 Saund. 294, 224, 8.C.
(b) Willes, 52. (z) 8 Co. Rep. 6t b,
(¢) Supra, 21. (f) Willes, 99.

(d) Yelv. 157. And seeCro.Jac.  (g) 11 East, 451.
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that there some part of the trespasses was justified; but,
in the case supposed, the plaintiff will be prejudiced; for
if he goes for the excess only, he loses his damages in re-
spect of the other horse, and if he confines his replication
to the original trespass to that other horse, he loses his da-
mages for the excess; for there can be no second action
where the plaintiff does not specify his goods in the decla-
ration, and defendant in his plea apparently covers all.
The plaintiff may reply as above, or he will be preju-
diced,—e. g. trespass for ill-using cattle; plea, damage fea-
sant;—replication as to part, a black horse, de injurid,—as
to other part, a white horse, excess. Cheasley v. Barnes(a),
was one trespass to the realty; Franks v. Morris(b) was one
assault. This action is for destroying plaintifi’s goods on
one day, but as a defendant can destroy twenty parcels of
goods in as many places and for as many reasons in one
day, those cases do not apply. Unity of day does not make
unity of trespass.

Butt, in reply. The cases cited are not authorities for
the mode of pleading adopted by the plaintiff. The repli-
cation, though split into parts, must be taken as one repli-
cation to each of the pleas, and then an objection to any
part will be an objection to the whole. The pleas are
treated as if they were divisible, like the plea of set-off, but
that plea is an exception to the rule of pleading, the diffe-
rent parts of such a plea being considered as different
counts in the same declaration, Dowsland v. Thompson(c).
No bardship is imposed on the plaintiff by confining bim
to one replication. The defendant by justifying as he has
done has laid himself open to an issue upon any part of
his plea, and if issue were taken upon any fact, and he
were to fail, he would fail on his plea altogether; for ex-
ample, if the plaintiff had replied (admitting the title) de
injurit absque residuo cause, the defendant would have

(a) 10 East, 73. (c) 2 W.Bla.910; 1 Wmo. Saund. 27, n.
(5) 10 East, 81, n. (a).
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been bound to prove that al/ the goods were in the close
in which, &c. encumbering it, &c., and if he failed in prov-
ing this, and it appeared that part of the goods were taken
* elsewhere, the plaintif would be entitled to a verdict and
judgment generally on his replication. But suppose that
all the replications to each plea are allowed, and the plain-
tiff succeeds on one and fail on the others, how is the
judgment to be entered according to the rules of law? Had

he succeeded on the one part, if it had been pleaded alone,

he would be entitled to his judgment on the plea generally,
and this goes to shew the reason of the rule against reply-
ing double; it shews that it is not necessary for a plaintiff
to do so for the purpose of maintaining his action.

The cases cited to shew that a prayer of judgment is un-
necessary ounly go to this extent—that if there be an informal
prayer, the Court will give the right judgment ; but if there
be no prayer at all, it is a good objection on special de-
murrer, Le Bret v. Papillon(a).

Cur. adv. vult,

Lord DenmaN, C. J., now delivered the judgment of
the Court:—

This was an action of trespass. In his first count the
plaintiff declared that the defendant broke and entered the
close of the plaintiff called Wheal-Mines, &c., in the parish
of Perran-zabuloe, in the county of Cornwall, and broke to
pieces, damaged, and destroyed the windlasses, shafts, and
machinery employed about the mines, and alleged other
trespasses, whereby the plaintiff was prevented from work-
ing bis mines. The second count stated that the defendants
damaged and destroyed certain goods and chattels, to wit,
windlasses, and seized, took, and carried away other goods
and chattels, to wit, other windlasses. The third count
averred that the defendants broke and entered four other
unnamed closes.

The defendants pleaded several pleas; the third is as to
the breaking and entering the close in the first count men-

(a) 4 East, 502.
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tioned, and breaking and entering the four closes in the
last count mentioned, and breaking to pieces, damaging,
and destroying the windlasses, shafts, and machinery in the
first count mentioned, and breaking, damaging, and destroy-
ing the goods and chattels in the second count mentioned,
and seizing, taking, and carrying away the same ; and then
it avers that the close in the first count, and the four closes
in the last count, are the same, but there is no averment of
the identity of the goods.

It then alleges, that on the st August, 1815, the Duke
of Cornwall was seised in fee, in right of his duchy, of the
close in which, &c. and being so seised, he by indenture in-
rolled of record on the same day and year aforesaid, de-
mised the close in which, &c. to Edward Smith for a term
of which seventy years are unexpired; that by virtue of the
demise, Smith entered and was possessed, and that on the
4th June, 1830, he died, having first made his will, and
given the term to his daughter Mary, the wife of Henry
Crease, and made her executrix; that she proved the will,
and assented to the bequest, and elected to take the term,
and that she and her husbaund entered, and were possessed
of the close; and that the plaintiff, claiming title to the
close under a charter of demise pretended to be made by
the Duke of Cornwall for the term of his life, before the
demise to Smith, whereas nothing passed by that charter,
entered into the close in which, &c. and was possessed
thereof ; and therefore the defendants, as the servants of the
said Henry and Mary, hroke and entered the close in
which, &c. upon the plaintiff’s possession, as being the
close of the said Henry and Mary, and because the wind-
lasses, shafts, and machinery in the first count mentioned,
and the goods and chattels in the second count mentioned,
had been wrongfully put and placed there, and remained on
the close in which, &c. encumbering the same, the defend-
ants, as the servants of the said Henry and Mary, in order
to remove the incumbrance out of the close, a little broke
to pieces, damaged, and destroyed the windlasses, shafts,
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and machinery, and goods and chatiels, and removed the
same to a convenient distance from thc close.

The replication to this plea is as follows. (His lordship
bere read the replication to the third plea.)

To this replication the defendants have demurred, assign-
ing the following causes of demurrer. (His lordship here
read them.)

The third plea is well pleaded to the whole declaration;
and according to the usual course of pleading, the plaintiff
might by a single replication have presented a sufficient
answer to the whole plea. This he has not dane, but on
the contrary he has divided his replication inta three parts,
For though he begins by making one eutire replication to
the whole plea, he afterwards splits and divides it into
parts. 4

The first, as to the trespasses in the first and last counts.

The second, as to part of the trespasses in the second
couat,

Aund the third, as to the residue of the trespasses in the
second count.

And the first question is, can he do so? With the view
of considering that, we may leave the third count as to the
four closes out of the question, these four closes being
identified with the close in the first count. The first count
charges the breaking and entering the close and destroying
machinery, and the second count is for destroying and car-
rying away goods and chattels. The defendants, by way of
answer, say that the Duke of Cornwall was seised in fee,
and demised the close to a person under whom the defend-
ants claim, and that because the goods were encumbering
the close they removed them.

The plaintiff has alleged several and distinct trespasses
in the first and second counts, and the defendants, though
they plead one entire plea which covers the whole, do not
aver identity between the windlasses and other things in the
first count, and the goods and chattels in the second count;
and the defendants not having done so, the plaintiff has a
right to treat the plea as if there were separate pleas to the
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first count and the second count, and he has, therefore, a
right to treat the plea, as far as relates to the first count, as
a separate and distinct thing by itself; and having that right,
he has, as to the plea to the trespasses in the first count,
denied the demise to Edward Smith; which is what he
might have done if the defendants had pleaded that plea-

‘alone to the first count.

Then as to the plea, as far as relates to the second count,
the plaintiff there also may treat the plea as a plea which
was pleaded over again to the trespasses in the second
count; but here the plaintiff has not only divided the plea
applicable to the second count from the plea as to the first
count, but he has split this part of the plea into two parts;
and as to one part, he replies de injurif sut propri, and as
to the other, he replies excess. We see no objection in
point of law to his doing so, because the goods on which
the defendants have trespassed, may, some of them, not
have been on the close at all; and such of them as were,
they may have treated with more force and violence than
was necessary for the removal of them, and if such was
the state of things, the plaintiff ought to be permitted to
present the facts in his answer to the defendants’ plea ; and
though this mode of pleading may be very uncommon, we
see no objection to it in point of law.

Then as we are of opinion that this kind of replication
is sufficient, it is next to be considered whether these seve-
ral replications are correct in point of form.

To the first replication there is no objection:—It puts in
issue the demise alleged in the plea, and concludes to the
country.

As to the replication of de injurid sud proprid(a), we

(a) Theintroductory words “de
injurift su proprii” are used whe-
ther they are followed by a denial
of the whole or part only of the
matter of defence set up in the
plea. Iu the former case the lan-
guage of the replication is de in-

juri@ sui proprifi, absque ¢ali causd,

i. e. the whole cause of defence
pleaded; in the latter, the plaintiff,
after admitting part of the matter
pleaded, says, that the defendant
committed the trespasses de in-
jurid suk proprid, absque resi-
duo cause. In ordinary legal lan-
guage prove the words de injurif
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have very great difficulty. The general rules as to that are
very well understood. If there be several allegations in a
plea, there are many cases where a general replication of de
injurid sudl proprid is sufficient, but there are others again
where it is not. It is quite unnecessary to allude to all the
cases cited at the bar; because, with respect to one class
of pleas where any interest is claimed out of land, there it
is clear the general replication is not sufficient. They are
mainly illustrative of the rule in Crogate’s case (a), in which
the second resolution is, that where the defendant in his
own right, or as servant to another, claims any interest in the
land, or any common or rent going out of the land, or any
way or passage on the land, there de injurid suff proprift
generally (b) is no plea. And in the present case the de-
fendants justify under persons who claim an interest in the
close in question ; and if there is nothing more in the case
than that, it is quite clear that this general replication could
not be supported.

But then it is contended, that if the title be only induce-
ment, there the general replication is sufficient. That is
certainly so in some cases. In Taylor v. Markham (c), in
assault and battery, the defendant pleaded, that at the time
when &c. he was seised of the rectory of D. in fee, and
that corn was severed from the nine parts, and he came into
the ground to carry away the tithes, and in defence thereof,
and to hinder the plaintiff from taking them, he stood there
to defend them, and the hurt which the plaintiff had was of
his own wrong. The plaintiff replied de injurid su proprid
absque tali causd, and upon demurrer the plaintif had
judgment, because by his declaration he did not claim any
thing in the soil or in the corn, but only damages for the
battery, &c. which is collateral. Where the plaintiff makes
title in his count and the defendant pleads any matter in
destruction of such title, or of the plaintiff ’s cause of ac-

are used with reference to the ge- (b) i. e. absque tali causA.
neral devial only. (c) Yelv. 157,
(a) 8 Co. Rep. 66 b.
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tion, then the plaintiff must reply specially, and shall not
say absque tali causd.

The same case is also reported in Cro. Jac. 224, and
Brownlow, 215; and Hall v. Gerrard(a) is to the same
effect. This is an action for taking goods.

The case of Cockerell v. Armstrong (b)) was an action
for seizing and impounding cattle. The defendant pleaded
that the bailiffs and burgesses of Scarborough were seised
in fee of the place where the cattle were taken; and justified
as their servants, taking the cattle damage feasant. There
was a general replication de injurid sud proprid, and held
bad, because title was put in issue, contrary to the rule in
Crogate’s case. In Cockerell v. Armstrong there was an
allegation of seisin in fee, and in the present case there is’
a protestation against the seisin in fee of the king; and then
there is a deduction of title ending in possession, but that
seems to make no difference in principle(c). In Cockerell
v. Armstrong the before-mentioned case of Taylor v. Mark-
ham was urged on the part of the plaintiff, but the Court dis-
tinguished between the case of a battery and other cases, and
they say that there is a plain difference between the present

* case and an action of assault and battery, because there, if

the party be possessed, even though the plaintiff should
have a title to the house or place, it will signify nothing,
for his bare possession will justify him even turning the
right owner out of the liouse; whereas here, if the plaintiff
has a right to the place where &c. for a right of common
&c., it may quite destroy the defendants’ plea.

poses of the present action, and

(a) Latch, 221.
afterwards, disregarding his admis-

(6) Comyns’s Rep. 582; S. C.

more fully, Willes, 99.

(c) In Cockerell v. Armstrong,
the plaintiff sought by his replica-
tion to put in issue the whole plea,
involving matter of title, In the
principal case, the plaintiff, by his
protestation, admits the seisin of
the Duke of Cornwall for the pur-

sion, traverses the whole cause or
matter of defeuce, instead of the
residuum cause. The replication
is, therefore, repugnant in itself,
unless the admission of seisin be
considered so stringent as to reduce
the absque tali causd down to an
informal absque residuo causz.
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The Court there also referred to Whitnell v. Cook (a),

but we do not so much rely on that case, nor on Horne v.
Lewin, 1 1d. Raym. 639, and in several other books, nor
on the case of Jones v. Kiichen (b),—as they were cases of
replevin, and possibly, in some cases, an avowry may be dis-
tinguished from a plea in trespass, though in the late case
of Selby v. Bardon(c) they were put upon much the same
footing.

There are many cases of quare clausum fregit where the
same rule has been laid down, but these are plainly distin-
guishable from trespass for taking away goods, and therefore
we do not rely on them. The defendants might have
pleaded that the persons under whom they claimed were
possessed of the close, but instead of that they have pleaded
title, giving colour to the plaintiff, as to the close where the
goods were taken. Upon such a plea the plaintiff might
have traversed any allegation in the plea forming a step in
the title, and which step in that case the defendants would
have been bound to prove; aund then if they would have
been bound to prove any single fact upon a traverse of that

fact, they would have to prove the whole of the allegations, -

if the present replication should be allowed.

We think, therefore, that the general replication is in-
formal and cannot be supported. Then it may be said that
if this part of the replication be bad the replication is bad
for the whole, according to the case of Webber v. Tivill (d),
and the cases in the notes to The Earl of Manchester v.
Vale (e); for the beginning of the replication goes to the
whole of the plea, though it is afterwards split into parts;
but on the whole we think that as the replication may be
divided into parts, each part may be taken as a separate
replication, and that therefore the first part of the replica-
tion, which is as to the plea as far as it replies to the first
and third counts, is good, notwithstanding the defect in that

(a) Cro. Eliz. 812. (d) 2Saund. 127.
(5) 1 Bos. & Pul. 76. (e) 1 Saund. 27.
(c) 8 Barn. & Adol. 2.
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** Ples, “ That the defendant did not receive any good or
sufficient consideration whatsoever from the plaintiff, for
aecepting the said bill.” Concluding to the country.

Special demurrer, for * That the defendant hath con-
cluded his plea by putting himself upon the country,
whereas he ought to have concluded it with a verification,
and thereby enabled the plaintiff to take an issue as to
whether the defendant did or did not receive any good and
sufficient consideration from the plaintiff, for accepting the
bill”  Joinder in demurrer ().

Though no counsel appeared for the defendant, the
Court called upon

Hindmarsh, in support of the demurrer. The usual
form of a plea of want of consideration is, *“ That there was
no consideration for the acceptance &c.” (b), but this plea
only avers that the defendant did not receive any good or
sufficient consideration from the plaintiff. Many transac-
tions may forma sufficient consideration forabill of exchange,

have as yet received. the value of
no one. Afterwards, I deliver this
accepted bill to a broker here (at
Orleans) to find a person who
will give me the value. To this
person I give my order and in-
dorsement, ¢ value received in cash.’
Before my indorsement, the in-
strument is not properly a bill of
eschange. It is only by the in-
dorsement which I make in favour
of the person who gives me the
value, that the contrat de change
arises, and that it becomes a true
bill of exchange.””— Pothier, Traité
du Contrat de Change, No. 10.

In the hands of the drawer such
an instrument appears to be rather
a promissory note than a bill of
eschange. ¢ Nel vero contratto
di cambio si vende il denaro as-
sente.” Casaregi, Cambista In-

struito, cap. 3, s. 51.

And see Grant v. De Costa, 3
Maule & Selw. 351; Highmore v.
Primrose, 5M. & S.65; Coombsv.
Ingram, 4 Dowl. & Ryl. 211;
Clayton v. Gosling, 8 D.& R. 110,
5 Barn. & Cressw. 360.

(a) The following points were
marked in the margin of the de-
murrer books.

That the plea does not negative
every kind of consideration moving

Jrom the plaintiff to the defendant.
Nor does it state the purpase for
which the bill was given, or ex-
plain why it was accepted without
consideration.

() As to the sufficiency of such
a plea, see Trinder v. Smedley,
post, 138; Eastan v. Pratchett, 2
Crompt., M. & R. 542; and 4
Dowl. P. C. 550.
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besldes a conslderatlon rassmg etween t‘me drawer lnd

atceptov of the bilk! "Pbi Y "‘p&e ]t‘hé tifh ma;‘ hav’ ’béen
atbepted by the derdhduiit 5v'thé Aiiede’ it for the ac-
commodation of ‘a ‘third ;ié'rkonJ or it' h{ﬁy hhve been ac:
cépted for a bye-gone debt’ bf h third' peYsoi “’aﬁd'hlthdugh
so¢h a consideration 15’ gobd, {Rétiot’ v. ‘Bristord (h),) it
eannot be said to be' negﬁh»‘ed by tti¢ pled. Althcigh there
might be originally no tonsidération for ‘the mcceplance,
yet if there was a consideration at any tlme before tbe bin
bécamie due, that would be sufficient.

As to the second point, that the plea dbes not state the
pllipoia “for which the bill Was given, and ‘why 1t was
accepted without consideration as alleged :—T'his bill is éx-

ssed to be for value recelved and indeed if it was not so
expressed it xmports to be | glven for value, and the defendant.

o gt

is éstoﬁpeé from denymg that it was so glven, awson V.
W‘a'ker ), Woodbrzdoev Spooner (c), Hoarey. Graham(d),
Rcdouf \ Bn;tord(e), ;md is compelled to plead in con-
fggs’i':m' 'zlnﬁ' avondance 'The want, the failure, or the me-
gatity' Yof thie consideration for a bill of exchange, would
be a good defence to an.action on the bill, but it ligs upan
lhmd&oﬂdane to-bhew {ry hls plem, huepnmﬁc gtomd of
defence: | :

‘L,“‘al &yfe}lffnnt qu permlttf,d to statg his ground of defence
lnno'gnml 9-manner. as # this.plea, it would .seem to. be
in violatidtiof the ofd rulle” agaitist - duplicity, and atse the
new l:u‘[es‘ of pleading 3 for « the facts materidl to the merits
of the case would mot. be b;ought to the motice of the re-
spective: pmbso mort didBnctly than. heretofore,” by means
of a rutice to prove the éotisidetatioti.

In Stauglutm v..Lord Kitmorey, in the Exchequer last
tesm, 15 was beld, thet a plea similer to lhs, by the maker
of & pronhiswry ndte, way bad ;) o

(b) I;I‘yrwh 84‘ cwo s Ty (B) sCmpb 57,
- §8)' 1 Strk/ N.P. 6. mt q er(e)e1 Tyrwh, 84. B
' (¢)°S Bérn. &Add’iss I : -t
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As to the last point, that the plea should have con-
cluded with a verification,

8d. It is a well-established rule in pleading, that when
new matter is introduced into a plea, it must conclude with
a verification, in order to give to the adverse party an oppor-
tunity of answering it. A plea of the want of considera-
tion for a bill of exchange seems to come precisely within
this rule ; for in a declaration upon a bill of exchange, it is
not necessary to aver a consideration, for the law implies
it; noris it so averred in this declaration. The allegation in
this plea is therefore new matter, and requires a verification.
So, in an action to which the statute of limitations 1s an
answer, (which statute it was always necessary to plead,) the
declaration is taken prima facie to be for a cause not barred
by the statute, although it is not so stated, the defendant, in
a plea of the statute alleges matter in answer to that impli-
cation, and therefore the plea must conclude with a verifica-
tion. So in anaction upon a guarantee, it is taken primé facie
to be an agreement in writing, and complying with the re-
quisites of the statute; and a plea of the statute of frauds
is always averred. So the pleas of ne unques executor, and
nil habuit in tenementis must be averred; and even a plea of
nul tiel record ought to conclude with a verification ; Sand-
ford v. Rogers(a). And it seems that this plea does not
come within the rule, which says, that a negative need not
be averred; for that rule means, that where a party contra-
dicts or denies the allegation of the opposite party, (whether
that allegation affirm or deny any fuct,) the party so contra-
dicting must conclude to the country. And it is a rule, that
if a plea may have an answer to it, it shall not conclude to
the country, for the defendant cannot take away the liberty
of answering it. Com. Dig. Plead. (E. 32.) In this case, in-
stead of simply denying the allegations of the plea, the
plaintiff might (as in Low v. Burrows(b),) in his replication
have set out the consideration in respect of which the bill
was given.

(a) 8 Wils. 118. () Ante,iv. 868, cited 1 Mood. & Rob. 381.
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By the CourT.—There must be judgment for the plaintiff.

The plea is without meaning.

Heaton appeared on a subsequent day for the defendant,
and admitted that the plea could not be sustained.

Judgment for the plaintiff ().

(a) This plea appears to be
clearly bad upon general demurrer,
because the allegation, that at the
time of the acceptance there was
no consideration from the plaintiff
to the defendant, is consistent with
the existence of other valid consi-
derations.

The special cause of demurrer
seems not to be well founded. A
plea which merely negatives some
matter which is contained in the
declaration ought to conclude to
the country. And it is immate-
rial whether such matter is ex-
pressed or is necessarily implied ;
Gilbert v. Parker, 2 Salk. 685,
and 6 Mod. 158; Jefferson v.
Martin, 2 Wms. Saund. 9, note 14.

Supposing that this had been
the case of a plea of general and
entire absence of consideration,
and that such a plea were good,
it would therefore seem that the
defendant ought to conclude his
plea to the country, as amounting
to a traverse of an implied allega-
tion of the existence of considera-
tion. Seal v. Crowe, 3 Lev. 164;
Veale v. Warner, 1 Wms. Saund.
327, n. (1); post, 44, (b).

And even where new matter is
introduced, yet if the new matter
is such that the plaintiff cannot
without a departure, reply to it in
any other way than by re-asserting

that which is either expressly or
impliedly contained in the decla-
ration, the plea ought to conclude
to the country.

But supposing in this case that
the plea was improperly concluded
to the country, and that the de-
fendant ought to have afforded the
plaintiff an opportunity of reply-
ing specially to the plea, the mode
of giving that opportunity would
have been by concluding with a
prayer of judgment, without ex-
pressing a readiness to verify (i. e.
to prove) a negative. In pleading
thestatute of limitationsin assump-
sit, the proper form is, “the defend-
ant did not undertake or promise
within six years next before the
commencement of this suit, where-
fore he prays judgment if the plain-
tiff ought to have or maintain his
aforesaid action against him.” It
is not however unusual, in spite
of the rule clearly laid down in
Co. Litt. 302, to see the words,
“and this he is ready to verify,”
inserted before the prayer of judg-
ment. This appears to have
arisen from not recollecting, that
though a verification ought always
to be followed by a prayer of
judgment, it is not true, e con-
verso, that a prayer of judgment
must, or properly can in all cases,
be preceded by a verification:
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v The Kine v. The Archdeacon of LitcurieLD and
CoVENTRY.

Anefora M 1 HILL applied for a mandamus, to be directed to

a mandamus

to thearch-  Archdeacon Spooner, commanding him to swear in Mr.

deacon to ad- .
minister the  Gutheridge, who had been elected to the office of church-

oath of office  warden of the parish of St. Martin, Birmingham.
to a church-

warden, is ab-  Gutheridge had been duly elected, and had attended at the

2‘::‘:‘5;2“%1 proper time and place to be sworn in, when the Archdea-
4

where there 1s con refused to administer the oath. [Lord Denman, C. J.

ival . .
3?‘,2;, a:ln;o Is there any rival candidate?] It does not appear that
reason as- there is, nor is it stated that any reason was given for the
signed for the

refusal to ad- refusal. If there was a rival candidate, it was the duty of

;";3:?‘“ the the Archdeacon to swear-in both parties, that the right
might be contested elsewhere. [Lord Denman, C. J.
What was the ground of refusal?] It is not known.

The CourT granted the rule absolute in the first in-

stance.
B

FARLEY and others, Executors, &c. v. JOHN BRIANT
and others.

To maintain DEBT, on the statute 8 (or 3 & 4) Will. & Mary, c. 14,
32;‘:;?:},?3 by the executors of Sir Thomas H. Apreece, Bart., against

g)r;}i 424”’ - the heir and surviving devisees of John Briant.
against the The declaration stated, that in the life-time of Sir Thomas,

::;’ i“t“;is ‘l’;‘:" by indenture of 19th Sept. 1819, made by Sir Thomas of the
s .
cessary that a first part, one Jenkins of the second part, and Jokn Briant
g:?: :\c‘::::id deceased, as surety for Jenkins, of the third part, Sir Thomas

to the plaintiff
in the life-time of the devisor.

In debt against the heir and devisee, under 8 (or 3 & 4) Will. & Mary, c. 14,if the de-
claration does not shew that the cause of action accrued in the life-time of the devisor;
and the defendant pleads that before the cause of action accrued the devisor died, and
the plaintiff demurs, the defendant is entitled to judgment, on the ground that either
the.declaration is defective in not alleging that the cause of action accrued in the life-
time of the devisor, or that if such an allegation is to be implied, the allegation is
material, and is well traversed by the plea.
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leased to Jenkins certain messuages and lands for fourteen
years, if Sir Thomas should so long live, yielding and pay-
ing 5901, to be paid quarterly,—and 50l for every acre of
meadow or pasture ground which Jenkins should plough
up,— and 20L. for every acre of arable land which should be
sown with any sort of grain more than two years succes-
sively, without being summer-tilled or fallowed every third
year, in the manner thereinafter mentioned,—and 20l for
every acre of meadow or land sown with artificial grass
which should be cut for hay oftener than once,—and 20/.
for every acre of land sown with turnips or cole-seed,
which should not be eaten off by sheep or cattle,—and
20/. for every acre of land managed contrary to the cove-
nants thereinafter contained. And Jenkins and Briant for
themselves jointly and severally, and for their several and
respective heirs, executors, administrators, and assigns,
covenanted with Sir Thomas that they or oue of them, and
their heirs, executors, administrators, or assigns, would,
from time to time, and at all times thereafter during the
term, pay the said rent of 590/, and the additional rents
thereby reserved; and Jenkins covenanted to pay the taxes.
The declaration then set out covenants on the part of Jen-
kins to cultivate the land in a particular mauner. Aver-
ment, that Sir Thomas died on the 27th May, 1833.
Breach, first, that 295/. for two quarters’ rent was in ar-
rear. Secondly, that Jenkins had not cultivated the farm
according to the mode of cultivation required by the lease.
Averment, that ** after the making of the indenture, and
dering the continuance of the said term, to wit, on the 1st
day of August, 1823, the said Jokn Briant died, having,
by his will, duly attested to pass real estate, bearing date
on a certain day, to wit, the 19th November, 1822, de-
vised certain of his lands and tenements to the defendants
M.B.,, W.H, B., and C. B. and to one H. B., since de-
ceased, which lands and tenements the said John Briant
had power so to dispose of. By force of which devise the
defendants M, B., W. H, B., and C. B. and the said W. B.,
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became and were devisees of the said Jokn Briant, of such
his lands and tenements. Whereby, &c.(a)

Second plea. That Sir Thomas in his life-time, and at
the time of his death, was not a creditor of the said Jokn
Briant, having a just debt due and owing to him from the
said John Briant, at any time during the life-time of the
said John Briant, upon or by virtue of any bond or other
specialty within the meaning of the statute; concluding to
the Court.(b)

Third plea. That before any part of the said rent in the
said first count mentioned accrued due, as in that count
mentioned, and in the life-time of Sir Thomas, the said
John Briant died; and concluding to the Court.

Special demurrer, assigning for causes of demurrer to the
second plea,

That the plea does not consist of allegation of matter of
fact, the existence of which may be tried by a jury on an
issue, or the sufficiency of which, as a defence, may be
determined by the Court on demurrer.

That the plea has not traversed or denied, or confessed
and avoided, any of the causes of action in the declaration
mentioned. And that the plea is not a statement of facts
but of argument, as to whether or not Sir Thomas, in his
life-time, and at the time of his death, was a creditor of
the said Jokn Briant, baving a just debt due and owing to
him from the said Jokn Briant, during the life-time of the
said John Briant, within the true intent uand meaning of
the statute in such case made and provided ; and it may be
legally inferred only from the said declaration, that Sir
Thomas was a creditor of the said Jokn Briant, having a
just debt due and owing to him the said Sir Thomas from

(@) There was a second count, appear to have properly concluded
which it is not necessary to no- to the country. ¥ide Seal v. Crowe,
tice. 8 Levinz, 165; Veale v. Warner,

(b) As this plea could begood 1 Wms. Saund. 327, (1); anle;
only as traversing a fact impliedly 41, n.
alleged in the declaration, it would
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the said John Briant, during the lifé-time of the said Jokn
Briant, by virtue of the said specialties in the said declara-
tion meutioned. And also for that the said plea puts in
issue matter of law—as to Sir Thomas's being a creditor
within the true intent and meaning of the statute.

The causes of demurrer to the third plea were, that it
did not consist of matter of fact, but of argument and legal
inference only, as to whether or not the death of. Briant,
before any part of the debt in the first count mentioned ac-
crued due in Sir Thomas’s life-time, would be a sufficient
answer and defence to the causes of action in the first
count. And also for that the said third plea neither con-
fessed and avoided, nor traversed or denied, the causes of
action in the first count mentioned. And also for that it
put in issue matter of law.

Joinder in demurrer.

This case was argued in last Easter term.

Stephen, Serjt., (with whom was De Saumarez,) in sup-
port of the demurrer. This action is founded on 3 (or 3 & 4)
Will. & Mary, c. 14, and the principal question to be de-
termined is, whether the heir and devisees of the covenantor
are liable, although the breaches of covenant occurred after
the decease of the covenantor. This is a case within the
statute, and the death of Briant makes no difference.
The operation of the act is not confined to cases where
the debt is due in the life-time of the covenantor. The
wording of - the act is very material to the decision of this
question. The preamble is, “ Whereas it is not reasonable
or just that by the practice or contrivance of any debtors,
their creditors should be defrauded of their just debts, and
nevertheless, it hath so happened that where several per-
sons having by bond or other specially bound themselves
and their heirs, and have afterwards died seised in fee sim-
ple of and in manors, &c., have, to the defrauding of such
their creditors, by their last wills devised the same in such
manner as such creditors have lost their said debts.” It is
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true the act speaks of creditors, but what is meant by that
expression, is shewn by the context, which limits the appli-
cation of the term “ creditor” to the creditor of a person
bound by bond or other specialty. It is not necessary
that the relation of debtor and creditor should attach in the
life-time of both parties. There may be a debitum in pre-
senti solvendum in futuro. In this case there is a sum
due for reut, which Briant covenanted absolutely to pay;
it might become due in his life-time,—it did become due
after his death. What was the fraud which the statute was
intended to remedy? That of a person having real estate
devising his land and not paying his specialty debts. Briant
is a debtor at the time when the act of parliament is re-
sorted to. [Lord Denman, C. J. It seems strange that in
Wilson v. Knubley(a) the plaintiff did not declare in debt in-
stead of covenant. Littledale, J. If the covenant was not
broken in the life-time of Briant, the executor might pay
the simple contract debts.] After breach of the covenant,
and notice, the executor could not safely pay the simple
contract debts, In Wilson v. Knubley the action was in
covenant, as there was no stipulation for a penalty in that
case, and no rent was due. This case gave rise to Sir Ed-
ward Sugden’s act(b), which shews the mischief of rigidly
construing acts of parliament. [Patteson, J. In Wilson v.
Knubley the objection was entirely technical, and turned
upon the form of the action.] In this case that difficulty is
avoided, and nothing remains but the question whether
this is within the meaniung, the justice, and policy of the act
of parliament. There is no doubt that this action would
lie against the heir, if the devisees had not been joined.
In Viner’s Abridgment, title Heir (A.) it is said, *“ If a man
grant, for him and his heirs, to B. for years, an annuity to
him after the death of 4. the grantor, though 4. himself
could never be charged upon this grant, inasmuch as it is
to be paid after his death, yet, inasmuch as he binds him-
self and his heirs, his heir shall be charged if he has as-

(a) 7 East, 128. () 1 Will. 4, c. 47.
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sets.” This case in Viner is far stronger than the one under
discussion, as the grantor in that case never could be liable.
The intention of the statute, was to give creditors the same
remedies against devisees which they previously bad against
heirs. Plasket v. Beeby(a), which may perhaps be relied
ou contrd, does not shew that such was not the object of
the framers of the statute. It was held, in that case, that
a devisee could not, like an heir, pray the paral to demur
during his nonage, because that was a privilege to the heir
on account of his being in ward. Wherever a party is
bound by a personal covenant, his executors may be sued
upon it. 'This shews that a breach of a personal covenant,
at any period, constitutes a debt of the testator. In Plu-
mer v. Marchant (b) there was a covenant that the covenantor
would by his will, or that his executors or administrators
would, six months after his death, pay and deliver out of
his personal estate 700/. unto the defendant and another
person, and for the performance of this the covenantor
bound himself in a penal sum. The controversy in the
case was, whether this was a debt, and the Court held it
to be such, and that the covenantor's administrator, who
was also one of the covenantees, might retain assets to
satisfy it. That was a case of much greater difficulty than
the present. The Court in fact decided, that the covenant
coastituted a debt of the intestate. Here, Briant expressly
covenants to pay the rent. In Ex parte Tindal(c), a party
covenanted to pay a sum of money within twelve months
from the time of his decease :—This was held to be a debt.
Yet it was a covenant to pay on a contingent event. In
this case there is no contingency (d). In Westfaling v.
Westfaling (€), Lord Hurdwicke put a liberal construction
on this act. This Court ought to construe the statute with
like liberality.
(s) 4 East, 485. (d) There was uncertainty as to
(8) 3 Burr. 1380. time, but not, strictly speaking, a
(c) 1 Moore & Scott, 607; 8 “contingency.”
Bingh. 402; 1 Mont. 462; 1 Mont. (e) 3 Atk. 460.
& Mac. 415; 1 Deac. & Chit.291.
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The second and third pleas are also defective in point
of form.

The second plea states, that Sir Thomas was not a cre-
ditor of Briant, having a debt due to him from Briant, at
any time during Briant’s life-time, upon any specialty within
the meaning of the statute. This is an allegation of a mere
matter of law, If the declaration is laid aside, it is a
mixed allegation of law and fact; but taking the plea in
connection with the declaration, it is an allegation of a
mere matter of law. It does not appear from the date of
the facts, as stated in the declaration, that the breaches of
covenant occurred after the decease of Briant; and the
day mentioned in the declaration, although stated under a
videlicet, is to be taken as the true day; Bissex v. Bisser (a),
Skinner v. Andrews (b). The plea should have averred as
a fact, that the breaches occurred afier the death of Briant.

The third plea is an indirect denial of what is asserted
in the declaration, and should not have concluded to the
Court. It neither traverses nor confesses and avoids the
matter stated in the declaration.

The plaintiff had also demurred to the 8th and 11th
pleas; but the Court desired that the argument on the de-
murrer to those pleas might be postponed (c), as it might be
unnecessary to consider them, and called upon the counsel
for the defendant to argue upon the general question raised
by the pleadings.

R. V. Richards contrd. The question is, whether
Briant can be considered as a debtor, within the meaning
of the act of William & Mary. 'There is a great dis-
tinction between the liability of the heir and that of the
devisee. The former is liable at common law, the latter
by the statute. The liability of the latter must depend
therefore entirely upon the construction of that statute.
From the preamble, it appears that the intention of the

(a) 3 Burr. 1799, (5) 1 Wms. Saund. 169. (c) Vide post.
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statute was to prevent fraudulent debtors from devising
away their land, and to give to creditors the same right
as they had previously to the statute of wills. Was then
Briant a fraudulent debtor? If he never was in such a
situation that he could be sued, he was not a debtor. There
was no debt due until the rent was in arrear. Sir Thomas
might bhave died, or have evicted the tenant, and no rent
might, therefore, have become due. This covenant is con-
sequently not similar to one for payment of money on a
certain day. At what period was Briant a debtor? He
was only liable on the default of Jenkins, and that default
did not happen until after his death.  But it is said, that
the Court will put a liberal construction on the statute.
The Court hitherto bas construed it strictly. Of this
Plasket v. Beeby is an example. That was an attempt,
by a liberal construction of the statute, to place the heir
and devisee on the same footing ; which the Court refused
to sanction. In Wilson v. Knubly also, a strict construc-
tion was put upon the act. That case is likewise an
authority to shew, that to bring a devisor within the meaning
of the act, there must have been a debt due from him in his
life-time. The decision itself probably only amounts to
this, that an action of Covenant does not lie against the
devisee upon the statute; but if the language of the judges
in that case be examined, it will be seen that they were
of opinion that the statute did not apply, unless there was
a debt due from the devisor in his life-time. ZLawrence J.
says, * In the very preamble it speaks of the practice or
contrivance of debtors to defraud their creditors of their
just debts, by devising away their lands, &c. in such way and
1 such manner as such creditors have lost their said debts;”
and his lordship adds, “ All through it speaks of debts,
which must mean ezisting debts.. As between principal
and surety there is no debt, until by the default of the
principal the surety is damnified ; Welsh v. Welsh (a), Fla-

(a) 4 Maule & Selw. 333.
VOL. v. E
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nagan v. Watkins (a), M‘Dougal v. Paton (b), Alsop v.
Price (c), Ex parte Adney(d), Goddard v. Varderhey-

- den(e). No debt, therefore, existed between Jenkins and

Briant in the life-time of Briant, as Briant was not damni-
fied during that period; and consequently no debt existed
between Sir Thomas and Briant, as the latter was liable
only on the default of Jenkins. No authority has been
produced to shew, nor does any exist, that this statute
applies to contingent debts. [Littledale, J. Suppose a
bond bad been given by Briant for the payment of this
rent, and the performance of the covenants by Jenkins,
would there not have been a debt before any breach
of the covenant. Coleridge,J. In that case Briant would
have acknowledged himself to be indebted.] This is a
mere covenant, and contains no such acknowledgment.
[Coleridge, J. The statute was intended to prevent frau-
dulent devises. A devisor knows what his own debts are,
but how is he to ascertain contingent debts of this descrip-
tion? According to the argument for the plaintiff he is
debtor to the whole amount of his liability.] If devisees in
cases of this sort are to be considered liable, when is that
liability to cease? Are they to remain for ever liable, even
when they have parted with the land devised ?

As to the third plea:—[ Littledale, J. That plea could
not possibly have concluded to the country. It contains a
new fact quite inconsistent with the declaration.]

Stephen, Serjt., in reply. It is said that there is diffi-
culty in predicating that Briant was a fraudulent debtor.
Briant was guilty of fraud, not only in contemplation of
law, but also in point of fact. He was aware that he had
entered into this engagement, yet by his will he has made
no provision for the payment of his debts. [Coleridge, J.

(a) 8 Barn. & Alders. 186. (d) Cowp. 460.
(b) 8 Taunt. 584, (e) 3 Wils. 262.
(c) 1 Dougl. 160.
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Is not that assuming that Briant’s liability extended be-
yord his life ?(a)] Then it is said that there is no existing
debt between principal and surety, until the latter is damni-
fied by the default of the former. This may be granted,
since it is mot contended that Briant was a debtor at any
period during his life, but that he became a debtor after
his death by countemplation of law. All that Ex parte
Tindal and that series of cases shew is, that Briant, in case
Jenkins had become bankrupt, having up to that time
paid the rent and performed the covenants, could not have
made oath, under the commission, that Jemkins was in-
debted to him on account of his contingent liability,
The fallacy of the argument on the other side is, that
it assumes, that in order to constitute the relation of
debtor and creditor, a debt must be due in the life-time of
both debtor and creditor. It has also been assumed, that
Briant was surety for Jenkins; in truth both are princi-
pals(b). The objection to the third plea is not that it does
not conclude to the country, but that it neither traverses
nor confesses and avoids the matter in the declaration.

Cur. ado. vult.

Lord DENMAN, C. J., in the course of this term, deli-
vered the judgment of the Court as follows:—

This was an action of debt founded on 3 W. & M. c. 14,
by the executors of Sir Thomas Apreece against the heirs and
devisees of Jokn Briant. It appeared by the declaration,
that the defendant (who was described as a surety for the
lessee) had joined in the covenants of a lease for years
granted by Sir Thomas Apreece to one Jenkins, deter-
minable on the death of the lessor. A yearly rent of 590l
was reserved, and also several penal rents to a large amount,
to arise conditionally on the cultivation of the land in parti-
cular specified modes. Breaches were assigned in respect
of both classes of covenants. Several pleas were pleaded,

(6) As against the personal estate it would so extend.  (5) Ante.
‘ E2
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but we were only called upon to cousider the second and

“third, and it is only necessary for us now to consider the

latter. This plea stated, that before any part of the debt
in the declaration .mentioned accrued due and in the life-
time of Sir Thomas, Briant died; concluding with a verifi-
cation, This plea was specially demurred to; and it was
objected that it contained only an indirect and argumenta-
tive denial of the facts alleged in the declaration, that it
put in issue a matter of law, and was improperly concluded
with an averment. But the substantial question between
the parties was, whether the case, as it appeared on the
record, was within the statute on which the action was
brought. Upon this point it was contended for the plain-
tiff, that although it were to be taken that no breach of
covenant had occurred in the life-time of the testator, still,
that upon that liberal interpretation of the statute which
the Court ought to make, the testator must be considered as
having been debtor in his life-time to the covenantee; that
the words of the preamble applied not merely to persons
owing money in their life-time, but to those who had “ bound
themselves and their heirs by bonds or other specialties;”
and that the relation of debtor and creditor might exist,
although no money were actually payable at the time, and
although even it might be contingent, whether any would
ever become payable. In support of this argument ana-
logies were relied on from the liabilities of executors, and
from the bankrupt laws.

The decisions upon the statute are not numerous, and
there is none directly applicable to the present case. Nei-
ther do they lay down any other rule for construing it than
such as we should be bound to follow on general principles;
namely, that of ascertaining the mischief intended to be
remedied, and advancing the remedy so far as the words
of the enacting part will, by a fair interpretation and with-
out any straining, enable us to go.

The mischief described in the preamble is, that by the
practice or contrivance of debtors, creditors were defrauded
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of their just debts; that it often happened that persons
who had bound themselves by bonds or other specialties,
by their last wills devised their lands or disposed thereof in
such a manner that such creditors had lost their debts.
For remedying which, “and for the maintenance of just
and upright dealing,” the statute first avoids all wills, &c.
of such lands as against such creditors; and next, in order
to enable ““such creditors to recover their said debts,” en-
acts, section 3, that, in the cases before-mentioned, * every
such creditor may maintain his action of debt upon his
bond or specialty against the heir at law of such obligor
and such devisee jointly.”

It is at least clear upon these words, that in order to
bring a case within the statute, the relation of creditor and
debtor (in whatever sense we understand those words) must
exist between the plaintiff and the devisor, in the life-time
of both. In the present case, John Briant had become
liable for the performance of covenants by another man;
no payment would be due from him,—he would not be
indebted either in ordinary parlance, or in ordinary legal
language, until there had been a breach by his principal.
No such event happened in his life-time. Some other
meaning, therefore, than that which ordinarily attaches to
the words creditor and debtor, must be resorted to, in
order to support this action; and accordingly it is said that
to advance the remedy given by the act, we ought to hold
that a man becomes indebted the moment he has made
himself contingently liable for the breach of any covenant;
as from that moment it becomes a legal fraud in him so to
dispose of his lands by will as to prevent the covenantee
from having recourse to them, and as from that moment
the land becomes indebted. The latter of these reasons
appears to be an argument in a circle, for the land is not
indebted or bound to the discharge of the future demand
in such a sense as to prevent its alienation by devise,
unless the owner was indebted in his life-time within the
meaning of the statute. This latter proposition, therefore,
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cannot be proved by the former. With respect to the
argumeut, that a devise under the supposed circumstances
is a legal fraud; in order to be satisfied of that, it is not
enough that we should think that the remedy would have
been more complete if it had been extended by apt words
to such a case, but we ought to have almost srresistible
evidence of the intention of the legislature to control the
general power of disposition by devise to this extent,
before we shall be warrauted in affixing to the language
used any other meaning than it would bear in ordinary
parlance or common technical acceptation. Upon this
point some information may be derived from the case of
Wilson v. Knubley (a). This Court there thought it safe
to collect that intention of the legislature, to which alone
effect would be given, from the language of the enacting
part of the statute ; they thought, therefore, that it poiated
to a distinction between debts strictly so called, and
damages arising from the breach of covenant. Grose J.,
says, that a mere breach of covenant cannot be considered
a debt. Lawrence, J., says, “ although it speaks of debts,
which must mean existing debts,” and observes that the
damages there sought to be recovered, * never could be
considered as a debt due from the testator at the time of
his death, within the meaning of the act.” Le Blanc,J.
says, “ They only contemplated what were debts strictly so
called, and did not mean to extend the remedy against
devisees, to the recovery of damages for breaches of cove-
nants or contracts made by their testators.” That case
therefore, which determined that an action of Covenant
could not be brought upon this statute against the devisee,
proceeded as much upon the presumed intention as the
mere letter, In the present case, the damages for the
breaches of covenant declared on are liquidated, and there-
fore in form may be sued for in an action of debt;

they are not the less in substance damages; nor in the

(a) 7 East, 121.
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present case is it to be forgotten that the testator was a
surely, whose eventual liability was contingent only on the
future default of his principal. The substance of the tes-
tator’s contract was to secure to the lessor the performance
of the covenants by the lessee.

It was said, however, that wherever a testator is bound
by a personal covenant the executor may be sued,—and that
as he is only answerable for the debts of the testator,
this implies that the testator’s liability on his covenant
constitutes a debt existing in him in his life-time. In
support of this position, Plumer v. Marchant was cited, in
which case it was held, that the trustee of a marriage
settlement containing a covenant by P. M., that he should
by his last will, or that his executors, &c. should within
six months after his death, pay 700l. to the trustee on
certain trusts, might after P, M.'s death, and becoming his
administrator, retain the sum of 700l, and give such re-
tainer in evidence under plene administravit to an action of
Debt on the intestate’s bond. The reason of this decision
is clear : If the trustee had not also been administrator, he
might have sued the person filling that character on this
covenant; it followed therefore, that filling doth characters
himself, be had a right to retain the amount. The re-
tainer was an actual payment of it, and an administration
pro tanto of the assets; but this decides nothing applicable
to the present question ; the executor is the general repre-
sentative of the testator, as to his personal contracts,
whether the breach accrue in the life-time of the testator,
or after his death; whether after breach the sum due be
called a debt, or the penalty of a broken covenant, are in-
different matters. In the case cited, the instant P. M. had
died intestate, the 700/. was a liquidated debt due from the
representative to the trustee, the payment of which indeed
might in ease of the estate be delayed for six months,
but which the representative would have been justified in
paying, and therefore was justified in retaining instanter.
In the principal case, the liability of the devisee is created
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wholly by the statute, and is not founded on the same
principle, nor can it be carried to the same extent as that
of the executor.

Another case was cited of Ex parte Tindal (a), in which
it was held, that to covenant that a sum of money should
be paid to trustees within twelve months after the decease
of the covenantor, on certain contingencies, was to contract
a debt payable on a contingency, within the meaning of the
Bankrupt Act, 6 Geo. 4, c. 16, s. 66, for the valuing and
proving of contingent liabilities under the bankrupt laws.
This also appears to us wholly inapplicable to the present
case. Under this section, the issuing of the commission is
the analogous point to death under the 3 Will. & Mary,
cap. 14, and both the letter and spirit of the section point
to a liability which, at the date of the commission, not only’
has not yet become ripe, (so that an action can be main-
tained on it then,) but to one which rests in uncertainty
whether it may ever attach at all. Such a future and con-
tingent liability the legislature has brought within the range
of the bankrupt law, and in so doing has called it a debt.
But for the statute, it is obvious that the covenantor, in
the case cited, could not have been considered a debtor to
the covenantee ; for not only no action of Debt, but no ac-
tion at all, could ever have been maintained against him.
And as regards the parties themselves, the law would re-
main the same after the statute: Though the statute calls it
a debt, none of the legal incidents to the relation of creditor
and debtor exist as between the parties. The decision
therefore of the case cannot be extended to help the pre-
sent argument for the plaintiff: it is merely the construc-
tion of those words taken with their context, and with
reference as well to the manifest intention of the section
itself as the general policy of the bankrupt law. The
plaintiff therefore has failed to satisfy us that we ought to
construe the words of this statute in any other than their

(a) Ante.
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ordinary wmeaning ; and we think that the remedy given by
it applies only where a debt, in that sense, exists between
the parties in the life-time of both.

With respect to the pleas, it is enough to say that if the
declaration be taken as affirmatively alleging that any part
of the debt mentioned in the declaration accrued due in
the life-time of Briant, the third plea appears to us to tra-
verse that allegation with sufficient directness. On the
other hand, if the declaration does not do that, it is sub-
stantially defective, and it becomes unnecessary for the de-
fendants to have recourse to any plea.

As to the objection that the third plea is improperly
concluded with a verification; that, if available at all, ought
to have been specially assigned, and having not been so, the

"plaintiff cannot now avail himself of it.

We think there-

fore there must be judgment for the défendant on the third

plea (a).

Judgment for the defendant (b).

On a day (in Easter term,) subsequent to the hearing of
the above argument, but before the delivering of the judg-

(a) This plea being pleaded to
the whole action, the plaintiff
would be wholly barred by this
Jjudgment.

(8) The effect of the judgment
seems to be different, according as
the declaration is held to be suffi-
cient or not. If the judgment pro-
ceed merely on the sufficiency of
the plea, then the truth of the plea
being admitted by the demurrer,
the judgment would estop the
plainuff from alleging, in a new
action, that the cause of action
arose in the life-time of the de-
visor. On the other hand, if the
judgment proceed merely on the
insufficiency of the declaration in

omitting the averment of the canse
of action having accrued in the
life-time of the devisor, (that
omission not being considered as
cured or rendered immateridl by
the plea,) the judgment for the
defendant would be no bar to a
second action. In this view of
the case it would be material to
consider in what way the judg-
ment should be entered up. If
the judgment purport to proceed
on the insufficiency of the decla-
ration, when in point of law the
declaration is not insufficient, or
the defect has been cured by the
plea, then the judgment would
seem to be reversible by the de-
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1835.  ment, Stephen, Serjt., proposed to argue demurrers to the

F“'u"y eighth and eleventh pleas. He contended that it was
v. necessary for him to argue those demurrers, whatever might

BRuNT.  he the judgment of the Court upon the principal question
Semble, that between the parties; as in case the plaintiff succeeded in

i‘eﬁ; 7; H";%" obtaining the judgment of the Court upon the demurrers
the ‘;o,{,g:,f "€ to the eighth and eleventh pleas, he would be entitled to

particular is- o548 under Reg. 7, H. T. 4 Will. 4 (a).
sues to the

successful
part fé;;et’o CoLERIDGE, J. referred to a case on this subject, re-

demurrers.  cently decided in the Common Pleas ().

Lord DEnMAN, C.J.—We are disposed to think that as
this is a case of demurrer, neither party would be entitled
to costs.

fendant, as unjustly depriving him  E. 37),) the judgment would seem
of a bar to a futare action. Ifthe to be reversible by the plaintiff, as
judgment purport to proceed on improperly barring his future ac-
the sufficiency of the plea, when tion.

the declaration is insufficient, and (a) Ante, vol. iii. p. 5.

the defect is not cured by the plea, (b) Not yet reported.

(vide Com. Dig., Pleader, (C. 85,

et —

Ex parte CrorT.

:X::";"t::’m_ AN application was made to Coleridge, J., at chambers,

tice of appli- to issue his fiat that Croft, who had duly served five years
;::t;“f:! ;:1_ as an articled clerk, might be admitted an attorney of this

“:i:w" as an Court. It then appeared that there was a variance between
an . .
;i, ;?;{ie, of the names both of the master and of the clerk in the arti-

clerkship, cles of clerkship and their names in the notice of the
there existed a

variance in  intended application for admission. The name of the
:’,}‘:’,,T,,‘,-‘;j‘ﬂ‘,‘; master was stated in the articles to be Edwin Smith; in
master and . . .
clerk were respectively described as having fwo christian names, and in the articles as
baving one only,—the Court, upon an affidavit of identity, and that the parties were
traly described in the notice, allowed the applicant to be admitted, although the affi-
davit did not state that the parties were ly known by their true names.
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the notice he was called Edwin William Smith. The name  1ass.
of the clerk was stated in the articles to be George Croft ; ;’”‘"
in the notice he was called George Anderson Croft. égm
Coleridge, J., referred the matter to the full Court. In

addition to the usual affidavits, Croft made an affidavit of

the identity of the persons named in the articles and in the

notice, and that the true names of the master and the ap-

plicant were Edwin William Smith and George Anderson

Croft. This affidavit did not state that the parties were

usually known by their true names.

Nevile now moved that Croft might be admitted. He
contended that the variance was immaterial; that no one
could be misled by it, since if any person intended to op-
pose the admission of the applicant, he would look at the
notice, in which the true names of the parties appeared,
and not at the articles,

Et per CuriamM (a)—
Motion granted.

(o) Lord Denman, C.J., Patteson,J. and Williems, J.
————

SMmiTH 9. Sir E. B, SANDYS, Bart.

. By th
THE facts of this case, and the arguments, are fully stated ﬁi.:o? f{mcﬁ

in the judgment of the Court. The case was argued in ggde-barrule

does not oper-
ate to charge a person as in execution, unless he be in custody in the particular suit when
the rule is taken out.

Where therefore 4. was, in 1821, in custody at the suit of B., and C. (who had
obtained a judgment against 4. in another suit,) took out a side-bar rule for the Mar-
shal to acknowledge 4. in custody, and in May, 1835, 4. was brought up in custody
by habeas corpus and charged in execution at the suit of C.:—Held, that 4. had not been

charged in execution previously to May, 1835, and that he was not then pro-
ger ly czarged in execution, as 1t did not appear that C. had either revived his judgment
y scire facias or taken out execution within a year after he had signed judgment.

Such proceeding by side-bar rule is not only irregular but void and inoperative, and is
not set up by waiver or by lapse of time. .

In a record of commitment, it is alleged that B. was brought up and charged in exe-
cution at the suit of 4. The form of therecord is the same whether the party is ch
in execution, by side-bar rule, or by habeas corpus. B. is not estopped from saying
that he was not brought up by habeas corpus.
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this term by W. H. Waison, for the plaintiff, and for the de-
fendant, by Archbold, who referred to Tidd’s Practice, 368,
364, and Hussey v. Wilson (a).

Cur. adv. vult.

Lord DeNMAN, C. J., in the course of the term, deli-
vered the judgment of the Court as follows.

It seems in this case, that the defendant being in custody
in the year 1821, at the suit of some person, but not being
in custody in the action in which this application is made,
the plaintiff in this action, in which he had obtained a judg-
ment, took out a side-bar rule for the Marshal to acknow-
ledge the defendant to be in his custody. This acknow-
ledgment was made, and the committitur was entered on
the roll, but the defendant was not then brought up by ha-
beas corpus to be charged in execution. By the practice
of this Court the proceeding by side-bar rule does not
operate to charge a prisoner in execution, unless he be at
the time in custody in the particular suit; it was therefore
contended, that this side-bar rule, and what was done
under it, had no legal operation, and that the defendant,
although he has been in custody ever since, (as it was sup-
posed, in this action,) has not been so legally. He applied
last term to be discharged, but the motion was refused,
because it did not sufficiently appear that he had not been
brought up by habeas corpus, nor that he was not in 1821
in custody in this suit. Now those circumstances do ap-
pear, but in the meantime, and before the present rule
nisi to discharge him was obtained, viz. oo 27th May last, he
was brought up by habeas corpus and charged in execu-
tion in this action, being in custody at the suit of other per-
sons all the time. There is a record of his commitment in
this action in 1821, by which it is alleged that he was then
brought up and charged in execution in this action.

Three questious arise.

First—Whether the defendant can be heard to aver

(a) 5 T. R. 254.
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against this record. Secondly—Whether, if he can, heis  1835.
prevented by lapse of time. Thirdly—If not, whether he ‘;:;’
was rightly charged in execution on the 27th of May last, v.

As to the first: The form of the record appears to be s""’_"'
the same, whether a party is charged in execution by side- g!s::;pg:;?u
bar rule, or by writ of habeas corpus. We think, therefore,
that the defendant, in explaining the mode by which it was
attempted to charge him, is not, strictly speaking, averring
against the record, and may be heard.

As to the second: This depends on the point whether the Second point:
proceeding by side-bar rule was merely srregular, or o:r:%lﬁ‘ﬁ;f’
wholly void and inoperative. We think that it was wholly
void, and therefore that there is no waiver, and that the
lapse of time does not prejudice the defendant.

As to the third: The case must be taken as if nothing Third point:
had been done on the judgment between 1821 and the }:3;‘,,’:,“,2“ of
27th May last, when the plaintiff, finding the defendant in
custody at the suit of some other person, brought him up
by habeas corpus, and charged him in execution. We
think that he could not regularly do so without reviving
his judgment by scire facias, or shewing that he took out
execution within a year from the signing of the judgment.

He has not done either, and therefore his proceedings are
irregular, and the rule must be made absolute to discharge

the defendant out of custody in this action.
Rule absolute.
et p—

The KiNc . The Inhabitants ST. GEORGE, EXETER.

BY an order of two justices of the peace for the city and gxllger 43 "
county of the city of Exeter, Mary Lee and her five children ove,;{.ﬁ,',s(’,;:
ish had
authority, with the assent of two justices, to bind apprentice a child of ;;’:r:nts legally
settled and resident in and chargeable to such parish, although such child be at the
time of executing the indenture resident elsewhere, and not a burthen upon the parish.

So, althoughngm binding were to a master resident out of, and unconnected with the
perish, the master’s consent having been expressed by his execution of the indentures.
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were removed from the parish of St. George, in that city, to
the parish of Crediton, in the county of Devon. Upon ap-
peal, the Exeter quarter sessions(a) quashed the order,
subject to the following case:

The settlement of the paupers depends upon that of
John Lee, the deceased husband of Mary Lee.

John Lee was born in Crediton, of parents legally settled
in that parish. When he was about twelve years old, an
indenture, dated 15th October, 1811, was executed by
the parish officers of Crediton, for the purpose of binding
him apprentice to William Mugford, who was his uncle,
and resided in the parish of St. George, Exeter. At the
time of the execution of this indenture his father was at sea,
and his mother, having other children living with her in
Crediton, was in the receipt of relief from that parish. Jokn
Lee himself was not residing with her, but had lived for a
year or more with his uncle (Mugford), in the parish of St.
George. The indenture was executed by the churchwar-
dens and overseers of Crediton, at the pay-table of that
parish, neither Mugford nor Lee being present, nor the
magistrates who signed the allowance of the indenture. And
it does not appear at what time or in what place they
signed it, but it bears the signatures of two magistrates of
the county of Devon. A counterpart was executed by Mug-
ford at his house in Exeter, but Lee was not present when
he executed it, and was not a party to it, nor to the original
indenture. He continued to reside with Mugford, serving
him in his business of a thatcher, till about a year after he
attained the age of twenty-one years,

The question for the opinion of the Court is, whether
this was such a binding of Jokn Lee, as that the residence
and service under it would confer a settlement, he having
lived out of the parish of Crediton a full year before the in-
denture was executed.

(@) Mr. Justice Coleridge then sitting as Recorder of the city.
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Barstow and Fscott, in support of the order of sessions. 1835,
This binding took place before the passing of 56 Geo. S, m
c. 139, and therefore the question as to the validity of the 2.
indenture depends upon 43 Efiz. c.2. The simple point Ig’;’_“é;’::“:f
is, whether the mere fact of the poor child being corporally  Exstsa.
out of the parish at the time of the binding makes the in-
denture void. By the 6th section, the parish officers are
authorized, with the assent of two justices, ¢ to bind any
such children as aforesaid to be apprentices where they shall
see convenient.” Upon reference to the first section it will
be found, that by “ such children as aforesaid ” are intended
“ the children of all such whose parents shall not, by the said
churchwardens and overseers, or the greater part of them,
be thought able to keep or maintain them.” There is no-
thing in the words of this act confining the power of the
parish officers to the case of such children only as may
happen at the time of the intended binding, to be actually
within the limits of the parish, so as to render necessary the
ceremony of bringing the poor child into the parish at the
time of the binding. In Rer v. St. Nichkolas, Notting-
ham (a), it was held, that if a poor boy be bound apprentice
by the parish officers, with the consent of two justices, to a
master residing in a different parish, and all the parties
(except the apprentice) sign the indenture, the apprentice
will gain a settlement in the parish of the master, by residing
there forty days under the indenture. This case, and many
observations in the judgments, afford a strong argument
against the point principally contended for by the respond-
ents ; and at the same time the case is an express decision
against them upon two other points, which, from the
statements in the case, it appears to be intended to raise,
namely, that the parish officers could not bind a poor child
apprentice to a master residing out of the parish, and that
the indenture required execution by the apprentice.

Crowder and W. M, Praed, contrd. The indenture was
(a) ! To R' 7”.
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void on two grounds: first, that Jokn Lee was not a poor
child whom the parish officers had any authority to bind ;
and secondly, that Mug ford was not a person fo whom they
could bind a poor child apprentice.

I. It appears from the first section of 43 Eliz. c. 2, taken
in connection with sect. 5, that parish officers were autho-
rized to bind as apprentices such children only as they were
also empowered to * set to work.” By sect. 1, the over-
seers are empowered to set to work the children of parents
unable to maintain them; that is, such children as by reason
of the inability of their parents to maintain them, are be-
come a burthen upon the parish. 1f the child of poor pa-
rents resided out of the parish of his parents, the overseers
of that parish had no power to bring him into the parish
by compulsion, in order to set him to work. At the time of
the passing of the act of 43 Eliz. there was no law of settle-
ments, and the authority of parish officers extended only to
such persons as were in their parish, and a burthen upon it.
A poor child, who at that time resided away from his family
in another parish, aud became chargeable to it, could not
be removed into the parish in which his family resided ;
therefore in no sense could he have been considered as a
poor child of the latter parish, and a burthen upon it. Even
to this day, overseers are, in strictness, not bound to relieve
persons out of the parish, though settled there, unless in
the case of a suspended order of removal,—where the liabi-
lity arises out of a special enactment. It is true, that under
18 & 14 Car. 2, paupers settled in one parish inay now be
removed into it from another parish in which they may hap-
pen to be ; but, though on the ground of expediency the
practice is commonly otherwise, the overseers of the parish
in which the pauper has a settlement is not bound to re-
lieve until an order of removal has been made, and either
executed or duly suspended. But, not only must the poor
child be within the parish, in order to give the overseers
power to set him to work or to bind him apprentice,
he must also be the child of parents who are unable to
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maintain him. Now, though Jokn Lee’s mother was, at
the time of the binding, in the receipt of relief from the
parish of Crediton, yet as he himself was residing with his
uncle in another parish, and maintained by him, it cannot
properly be said that his parents were unable to maintain
him. [Patteson, J. If a person maintains his child by
another,—as in this case, by an uncle,—there is an ability to
maintain.] In order to support the proposition of the ap-
pellants, it is necessary to go the whole of this length,—that
if a poor person in the receipt of relief in and from a parish
im Devonshire, had a child living with a relation in York-
shire, the overseers of the parish in Devonshire might,
under 43 Eliz., have compelled the child to come into their
parish and be set to work. Rexr v. St. Nicholas, Notting-
ham, has been cited as bearing upon this first point, but it
does not appear to be an authority agaiost it.

If the Court should be of opinion, for any of the reasons
which have been urged, that the overseers had no authority
to bind, under the circumstances of this case, the result will
be, that the indenture must be held void, and not voidable
only, and consequently no settlement will have been acquired
by service and residence under it. The cases upon this
point are, Rex v. 8t. Nicholas, Ipswich (a), Gray v. Cook-
son(b), Gye v. Felton(c), Rex v. Cromford(d), Rex v.
Ripon (¢), Rexv. Arnesby(f), Rex v. Stoke Damarel(g).

I1. Upon this point, the learned counsel admitted that
Rex v. 8t. Nicholas, Nottingham, was an authority against
them, but endeavoured to show that the matter required re-
consideration. [Coleridge, J. It was my intention, when
the case was before me at the Exeter sessions, not to allow
this point to be raised by the special case. I thoughtitnot
right to re-agitate a question which had been decided many
years ago, and which I knew would affect many settlements.

(a) Burr. S.C. 91; 2 Str. 1066. (¢) 9 East, 295.

(b) 16 East, 13. (f) 8 Barnw. & Alders. 584,
(¢) 4 Taunt. 876. (g) 1 Mann. & Ryl. 458; 7
(d) 8 East, 25. Barnw. & Cressw. 563.
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-I certainly intended expressly to refuse to reserve that point.
Puatteson, J. There is no doubt about Rer v. St. Nicholas,
Nottingham. It is a sound and reasonable decision, which
has been acted upon, and has never hitherto been ques-
tioned.]

Cur. adv. vult.

The judgment of the Court was now delivered by

Lord DexmaN, C. J., who, after stating the facts of the
case, proceeded as follows :—One point was made, which
however was not intended to be reserved by the sessions,
namely, whether, before the stat. 56 Geo. 3, c. 139, a child
could legally be bound by the parish officers to a master not
resident in their parish. We have no doubt on this point :
It is expressly decided by Rex v. St. Nicholas, Nottingham,
the authority of which case bas never hitherto been ques-
tioned.

The point which was intended to be reserved was, whe-
ther the parish officers had power under 43 Eliz, c. ¢, 5. 5,
to bind out any child not at the time resident in their
parish. That section, by the word “ such,” refers to the
first section of the same act, and the first section has
these words, “ the children of all such whose parents shall
not, by the churchwardens and overseers or the greatei'
part of them, be thought able to keep or maintain their
children.” The words are not grammatically correct, but
their meaning is obvious. At the time of the passing of
the statute of 43 Eliz. c. 2, there was no law of settlement,
nor could the children of paupers, if at a distance from
their parents, be sent home by the parish officers. In that
state of the law, the provisions of the 43 Eliz. c. ¢, s. 5,
could not apply to any children not actually resident in
the binding parish. But siuce the law of settlement has
been introduced, all the unemancipated children of a
pauper are considered as part of his family; and we think
that the parish officers of any parish where the pauper is
settled and residing, and unable to maintain his children,
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may bind out his child, with the assent of two justices and
in the proper form, without the formality of having that
child, if resident at a distance, brought home to his family.
The case of Rex v. Cole-Orton(a), would at first sight
seem to lay down the rule, that the statute of Elizabeth is
to be construed without any reference to any subsequent
statutes ; but on consideration we do not think thatany such
role is there laid down: All that is decided is, that when a
child is resident in a parish, and the parents are unable to
maintain it, the parish officers may bind out the child, though
the parents be not settled in the parish ; which is quite con-
sistent with their having power to bind out one of a family
legally settled and resident in, and chargeable to their parish,
though the individual be at the moment resident elsewhere.
As to the consent of the child, it is not requisite in the case
of a parish apprenticeship ; and no danger need be appre-
hended that a child may be taken from a friend or rela-
tion, against the will of that friend or relation, and against
the will of his parents, and bound to a stranger ; for the
whole matter is under the superintendence of the justices,
who eannot be supposed likely to sanction such an arbi-
trary proceeding.

Under these circumstances we are of opinion that the.
erder of sessions must be confirmed.

Order of Sessions confirmed.

(a) 1 Barnw. & Adol. 25.
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1835,

Rex v. MoNMouTHSHIRE CANAL NAVIGATION
CoMPANY.

By a local act UproON appeal, a poor-rate for the borough of Newport,
g‘;:;:‘!‘t“;g‘ whereby the Company of Proprietors of the Monmouth-
" enacted that  shire Canal Navigation were rated in the sum of 100/, as
:l::{;m;:’ lls, the occupiers of part of the canal, and a certain house,
authorized to  tram-road, weighing-machine, and coal-house, lying within

b . .
xe%‘:;pa{,y the borough, was confirmed, subject to the following case:

:lf all’lron%:i«;t:ﬁ. By 32 Geo. 3, c. cii, the Company were incorporated
any timeor  and empowered, inter alia, to make and keep navigable a

:}';:‘bl;‘“" ~ canal from *some place near Pontnewynydd, in the county
charged with, of Monmouth, into the River Usk, at or near Newport,”
or %:;r,b{zf * and to purchase lands for the use of the undertaking; and

the payment by gections 91 and 95 the Company were empowered to

f . . s
'éhﬁ.?’,;’&.”' take certain tolls. By section 101 it is enacted, ¢ that the

:n':;‘m':}"’; said rates, tolls and duties, by this act granted and autho-

Company rized to be taken by the said Company of Proprietors as
;;:‘e'"l‘lom aforesaid, shall not at any time or times hereafter be charged
:ﬁmer:cl:i:l with or be liable to the payment of any parliamentary or
me‘: forand parochial rates, taxes, assessments, or impositions whatso-

;';g:m ever; and that the said Company shall from time to time
and grounds to be rated to all parliamentary and parochial rates, taxes,

::t‘;';‘;":‘a::g assessments, and imnpositions, for aud in respect of the lands
'y

the ware- to be purchased or taken, and the warekouses and other
houses 863 buildings to be erected by the Company in pursuance of
ings to be i in th i i
ings 10 be et this act, in the same proportion as, but not at any higher
up by the said Company or their successors, in pursuance of this act, in such and the
same proportion as, but not at any higher value or improved rent than, other lands,
grounds, aud buildings, lying near or adjacent thereto, are or shall for the time being be
rated, and as the lands, grounds, warehouses, and other hereditaments, so to be purchased
and taken and erected, would have been ratable, in case the same had continued in their
ormer state, and not been used for the purpose of the said navigation or undertaking.”

Held, first, that the proprietors of the canal were liable to be rated at the fluctuating
value of the adjacent lands and buildings, and notat the value which the adjacent lands
and buildings possessed at the time when the act was passed.

Secondly, that the value of the adjacent lands was to be estimated from whatever
source it might arise, and that the increase of value arising from the formation of the
canal was not to be excluded from the calculation.
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value or improved rent than, other lands, grounds, and
buildings, lying near or adjacent thereto, are or shall for
the time being be rated, and as the lands, warehouses, and
other buildings, so to be purchased and taken and erected,
would have been ratable in case the same had continued in
their former state, and not been used for the purposes of
the said navigation.”

By virtue of this act, the Company purchased lands and
made the intended canal,—part of which lies within the
borough, and is included in the said rate. It afterwards
becoming expedient to extend the canal, the Company were:
empowered by 37 Geo. 3, c. 100, to extend the canal about
half a mile, and to purchase land for that purpose. And it
was thereby further enacted, that the Company might de-
mand the aforesaid tolls, and that the several clauses and
exemptions contained in the 32 Geo. 3, c. cii, should ex-

tend to the canal thereby authorized to be made(a).

(a) The words of the clause are
as follows:—¢ And that the said
recited act,” (8% Geo. 3, c. cii.)
“and the several clauses, powers,
authorities, provisoes, orders, rules,
regulations, limitations, exemp-
tions, restrictions, privileges, pe-
nalties, forfeitures, punishments,
and provisions, therein contained,
shall, (so farasthesame will apply,
and the nature and circumstances
of the case will admit, and so far
as the same are not repealed, al-
tered, re-enacted, or otherwise pro-
vided for, in and by this present
act,) extend to the said canal and
other works hereby authorized ;
and shall take effect, operate, and
be pat in execution, and shall be
tsed and exercised by the said
Company of Proprietors, and their
ageats &c., and shall be applied
and enforced in, by, and for and
in respect of the making, complet-

ing, repairing, preserving, maintaine
ing, and using the said canal and
other works hereby authorized, and
for supplying the same with water,
and for regulating the navigation
thereon, and for the punishment of.
offences relating thereto, and for
the purchasing, selling, and con-
veying of lands, tenements, and he-
reditaments, and ascertaining the
value thereof, and for determining
and assessing damages, as well
as with respect to all other matters
and things whatsoever in any way
touching or concerning the said
canal and other works hereby au-
thorized to be made, in such and
the same manner, in all respects,
and as fully and effectually as if
the same clauses, powers, authori-
ties, provisoes, orders, rules, regu-
lations, limitations, exemptions,
restrictions, privileges, penalties,
forfeitures, punishments, and pro-

69

1885.
o~/
The Kina
?.
MoNuMoUTE-
sBIRE CaNaL.
CoMpaxy.



70

1835.
\ ~/
The Kine

v.
MownovuTH-
seIre Camar
Comrany.

CASES IN THE KING'S BENCH,

By virtue of the last-mentioned act, the Company ex~
tended their canal; and so much of the land taken for the
purpose of the extension as lies within the borough, s also
included in the rate in question.

By 42 Geo. 3, c. cxv, reciting the before-mentiored sta«
tutes, and that it was expedient that a railway should be
made from Sirhowy Furnaces, in the parish of Bedwelity,
to communicate with the canal and the River Usk, at or
near Newport, together with certain branches of railway
from the last-mentioned railway to other places, after incor-
porating  The Sirhowy Tram-road Company,” the Mon-
mouthshire Canal Company were empowered to purchase
lands, and to make a certain portion of the last-mentioned
railway; and by section 3 it was provided, that the Sirhowy
Tram-road Company and the Monmouthshire Canal Com-
pauny respectively, might take such tolls and duties for the
tonnage of certain commodities conveyed on the said rail-
ways or tram-roads, as the Monmouthshire Canal Company
were by 32 Geo. 3, c.cii, empowered to take for the ton-
nage and wharfage of the like articles conveyed on the
canals and railways thereby authorized to be made. The
act then provided that the several clauses of the 32 Geo. 2
should extend to this act(a).

visions, had been inserted,repeated,
and enacted at full length in and
by this present act, and as if the
canal and other works, hereby au-
thorized to be made and maintain~
ed, bad been authorized to be
made and maintained in and by
the said recited act, or been part
of the canals and works thereby
authorized to be made and main-
tained.”

(a) The clause thus proceeded:
—%“ And shall respectively have
such and the like powers and re-
medies for recovering the rates,
tolls and duties hereby authorized

to be demanded and taken, as are
given by the first-mentioned act for
recovering the rates, tolls, and du-
ties therein mentioned. And that
the first-mentioned act, and the
several clauses, powers, authori-
ties, regulations, limitations, ex-
emptions, restrictions, privileges,
penalties, forfeitures, punishments,
and provisions, therein contained,
shall, so far as the same will apply,
and the nature and circumstances
of the case will admit, and so far
as the same are not repealed, al-
tered, re-enacted, or otherwise pro-
vided for in and by this present
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By virtue of the last-mentioned act, the Monmouthshire
Canal Navigation Company made a portion of the last-
mentioned railways, and a part of that portion lies within
the borough, and is included in the rate.

Before and at the time of the formation of the canal and
railways, the land purchased by the Company for the pur-
poses of the canal and railways, and the land on each side
of it, was of very much less value than at the present time.
The whole of the land taken for the railways, and a part of

act, extend to the railways and
tram-roads, and other works
hereby authorized to be made by
the said Sirhowy Tram-road Com-
pany, and the said Company of
the Moomouthshire Canal Navi-
gation respectively, and shall take
effect, operate, and be put in exe-
cution, and shall be used and ex-
ercised by the same Companies
respectively, and their respective
sgents &c., and shall be applied
and enforced in, by, and for and
in respect of the making, complet-
ing, repairing, preserving, main-
taining, and using the said rail-
ways or tram-roads &c. hereby &c.
by them respectively; and for re-
gulating the carriage or convey-
ance of goods thereon ; and for the
punishment of offences relating
thereto; and for the purchasing,
selling, and conveying of lands,
&c., and ascertaining the valne
thereof; and for the determining
and assessing of damages, as well
as with respect to all other mat-
ters and things whatsoever in any
wise touching or concerning the
said railways or tram-roads &c.,
hereby &c. by the said Companies
tespectively, in such and the same
manner; in all respects, and as
fully and effectually to all intents

and purposes as if the same clauses,
powers, authorities, regulations,
limitations, exemptions, restric-
tions, privileges, penalties, forfei-
tures, punishments, and provisions,
bad been inserted, repeated, and
enacted at full length, in and by
this present act, and been hereby
made applicable to the Sirhowy
Tram-road Company as well as to
the Monmouthshire Canal Naviga-
tion Company, and as if the said
railways or tram-roads &c., hereby
authorized to be made by the said
last-mentioned Company,had been
authorized to be made by them in
and by the first-mentioned act,
(i.e. 82 Geo. 3, c.cii,) or been
part of the railways and other
works thereby authorized to be
made by them, and as if the said
railways or tram-roads, and other
works hereby authorized to be
made by the Sirhowy Tram-road
Company, had been part of the
railway and other works authorized
to be made by the first-mentioned
act, and the said Sirhowy Tram-
road Company had been therein
named and authorized to make the
same, instead of the Monmouth-
shire Canal Navigation Com-
pany.” See the former part of this
clause, post, 88, in notis.
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the land taken for the purposes of the original canal, were
then used for agricultural purposes, and let at the rent
usually given for good meadow-land in the neighbourhood
of towns. Other part of the land taken for the original
canal was, at the time it was so taken, used as wharf-ground
to the River Usk; and other part of the same land then
formed a part of one of the streets of the borough; but in
consequence of the formation of the canal and railways,
great alterations have been made in the lands adjacent to
the canal, as to the manner of their occupation, and the
purposes for which they are used; and by means thereof
their present annual value is very much greater than it was
at the time of the formation of the canal and railways. An
increase in the value of such land has also since arisen from
other local causes, independent of the canal. The canal
runs for some distance within the borough of Newport,
parallel with the Usk, which, before the formation of the
canal, was and ever since has been used as a navigable
river; and when the canal was formed, there was left be-
tween the canal and the river, for the purpose of making
wharfs, a convenient space, on which wharfs have been con-
structed, but not by the Canal Company. At these wharfs
the coals and other goods conveyed along the canal are
landed, and loaded in vessels lying in the river, and goods
conveyed in vessels up the river are landed and loaded in
boats on the canal. On the opposite side of the canal,
dwelling-houses have been erected, and yards and docks
formed, extending for a considerable distance along the
canal within the borough; none of which belong to the ap-
pellants. The wharfs, houses, yards, and docks, are now
of great annual value. Some part of the lands adjacent to
the canal within the borough’ still continues to be used for
agricultural purposes.

Until the present rate was made, the appellants had been
rated at 5.. 5s. only. By the present rate they are rated for
the lands taken by them by virtue of the 32 Geo. 8, c. cii,
according to the present improved actual value of the lands
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and premises adjacent to the canal, and for the lands taken  1835.
by them under $7 Geo. 3, and 42 Geo. 3, c. 115, at the im- m o
proved actual value of the lands so taken, arising from such v
lands being used for the purposes of the last-mentioned sz‘;‘:‘&z‘z
acts. Coupany.
Upon the hearing of the appeal it was contended by the
appellants,
First, that the provisions contained in the 101st section First point :
of the 32 Geo. 3, c. cii, were incorporated in the 37 Geo. Zm;: o ex-
3, c. 100, and 42 Geo. 3, c. cxv, or in one of them, so as emption is
to exempt the lands taken by them under the last-mentioned ;p 5, ser;:::it
acts from being rated according to their actual improved act.
value, arising from the tolls received by the Canal Com-
" pany.

Secondly, that they were only liable to be rated in pro- Second point:
portion to the actual value of the adjacent lands, at the mﬁim&:af"
time when the lands held by the appellants were originally
taken for the purpose of the canal or railways under the
act.

_ Thirdly, that at all events they were only liable to be Third point:
rated in proportion to such value as the adjacent lands Xg{;‘;ﬁ";":_"
would now possess, supposing the canal and railroads had portion to the

not been made, and the adjacent lands had continued in m’m{;;_
their former state, and were now used for the same pur~ ing premises.
poses as at the time when the lands were taken by the
appellants; and that any increase of value, arising from or
depending upon the existence of the canal or railroads,
ought not to be taken into consideration in ascertaining
the value of the adjacent lands, for the purpose of fixing
the sum at which the appellants ought to be rated.
If the Court shall be of opinion with the appellants, on
the first and second or first and third points, made by them
as aforesaid, then the rate is to be amended by reducing the
sum at which the appellants are now rated, from 100l to
51, 5s.
The acts of the 32 Geo. 3, c. cii, 37 Geo. 3, c. 100, and
42 Geo. 3, c. cxv, are to be taken as part of the case.
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Maule and Talbot in support of the order of sessions.

The first question is, whether the 101st section of the 32
Geo. 8, (the exempting clause,) is incorporated into the
subsequent acts. From the later statutes it is evident that
this was a prosperous undertaking. An exemption of a
pdrty from a common burthen, ought not to be extended
by construction. A case upon this very act of parliament,
which is not reported (a), shews the insufficiency of general
words, to incorporate provisions in a preceding act contain-
ing unusual powers.

The second question for the determination of the Court
is, whether the appellants are ratable at the value only
of the lands when originally taken. The respondents
contend, that the appellants are to be rated according
to the fluctuating value of the adjacent land. The statute
directs that the Company shall from time to time be
rated to all parochial rates. The words, “ from time to
time,” must have reference to a future period. Unless
these words are struck out, the proposition of the appellaat,
that the rate is fixed, is not maintainable. Then the clause
proceeds thas;, “ in such and the same proportion as, bat
not at any higher value or improved rent than, other lands
sad grounds, and buildings, lying near or adjacent thereto,
are or shall for the time being be rated.” Looking at
the collocation of these words,  shall for the time being be
rated,” it is evident that the legislature intended that the
Company should be rated according to a fluctuating value.
But if, as will be contended on the other side, the value
at the time of passing the act is to be the criterion of the
ratable amount, how is that provision of the statute to be
complied with which directs that buildings to be erected by
the Company, shall be rated in proportion as other build-
ings adjacent thereto shall be rated? The buildings might
mot be erected for years, and yet, according to the construc-
tion contended for, they are to be rated in the same pro-

(a) See a note of the case at the end of this Report.
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portion as other pre-existing buildings were rated at the
time that the act passed. It cannot be said that the sites
of these future buildings are to be rated by suticipation,
according to the then existing value of the adjacentbuildings,
[Lord Denman,C.J. It might mean, that the warehouses to
be erected were to be rated as the adjacent warehouses were
rated.] It does not appear that there were any adjacent
warehouses. There is no reason, on the score of justice,
which should require any other construction than that which
will subject the Company to be rated as the owners of
the adjacent lands are. The object of the clause was evi-
dently two-fold, first, that the folls should not be rated, and
secondly, that the inhabitants of the parish should not be
deprived of the right of rating the land, that is, the fluc-
tuating value of the land, which they previously possessed.
The undertaking is exempted from being rated for the
tolls, and justice requires that the other object of the

statute should be fully carried into effect. The respend-.

ents coutend that the proprietors of the camal should be
rated in the same manner as if they possessed the land
covered by the canal, and the canal had been at a dis-
tance of 100 yards to the right or left. There are se-
veral cases upon acts of parliament, containing provisions
similar to the clause under discussion in this statute, in
all of which the companies, if ratable at all, have been held
to be ratable according to the fluctuating value of the ad-
jacent property. Rex v. The Regent’s Canal Company (a),
Rex v. The Grand Junction Canal Company (b), Rex v. The
Inhabitants of St. Mary, Leicester (c), Rex v. The Leeds

and Liverpool Canal Company (d). Rex v. Chelmer and

Blackwater Navigation Company. The question in those
cases was between a rating according to the value of the
adjacent lands, or a rating upon the improved value de-
rived from the tolls: A rating upon the original value has
never been suggested till the present case. If the legislature

(s) 9 Dowl. &Ryl 760; 6 Barn, (c) 6 Maule & Selw. 400.

& Cressw. 720. (d) 5 East, 385,
() 1 Bam. & AM. 200.
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had intended that the Company should be rated by so absurd
a standard as the value of the land when originally taken, it
would have been easy to express such an intention distinctly.
From the judgment of Abbott, C.J., in Rex v. The Bir-
mingham Canal Company (a), it appears that clauses of this
description, which contain an exemption, are to be construed
strictly. In the Stourbridge Canal Company v. Wheeley (b),
it was held, that acts of parliament of this description are to
be considered as a bargain between the proprietors and the
public, and that the rule of conmstruction is, that any am-
biguity in the terms of the contract must operate against
the proprietors, and in favour of the public. Suppose the
whole of the canal and the adjacent lands should become
an unprofitable swamp, it never could be intended that, in
such a state of circumstances, this canal Company should
continue to pay rates. Rexr v. The Calder and Hebble
Navigation Company (c), is distinguishable. There, the
question was, whether the Company were altogether exempt
from parochial rates ; here, it is a question of proportion.
The third point for which the appellants contend is,
that the Company are only ratable according to the
value which the adjacent lands would now possess, if
the canal had not been made. This proposition, which
assumes ratability according to the fluctuating value
of the adjacent property, involves an insoluble problem ;
for it is impossible to say what proportion of the increase
in value has arisen from the effect of the corn laws, the
import and export duties, and other causes, and what pro-
portion arises from the existence of the canal. The appel-
lants seek to apply the words which direct that the lands
purchased shall be ratable “ as if they continued in their
former state,” to the preceding part of the clause, which
speaks of the adjacent lands. At all events, the language
of the clause is ambiguous, and if so, according to the prins
ciple of construction already alluded to, the ambiguity must
operate against the Company, and in favour of the public.

(a) $Barn.& Alders. 578. (c) 1 Barn. & Alders. 263.
(%) 2 Bamn. & Adol. 792.
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Greaves, contrd. The exemption clause is incorporated 1835,
into the subsequent statutes. The case cited, as having m«;
been decided on the 128th section, is very unsatisfactory v,
Neither the arguments of the counsel nor the reasons of the xg‘!“g“’:‘;
judges are stated. Itis impossible, therefore, to say on Coxraxr.
what grounds the decision proceeded; but it is clearly dis- First point,
tinguishable from this case. [Lord Denman, C.J. We do
not feel any difficulty on that point,]

The appellants are only liable to be rated at the value Second point.
which the lands taken by them, and the adjacent lands,
possessed at the time when they were first taken for the
purpose of the appellants. The proper way to arrive at
the true construction of the exempting clause is, not to
look at the state of facts, which now exists, but to con-
template the circumstances and law as they subsisted at
the time when the act was passed. Now, what were the
circumstances when this act passedi Here was a company
entering into a hazardous enterprise of great magnitude,
and incurring great expense, and it was impossible to fore~
see whether the undertaking would be profitable or not.

It was reasonable, therefore, that they should take every
precaution in their power to free themselves from all bur-
thens likely to diminish the probability of the success of
their undertaking. On the other hand, the parishes through
which the canal was intended to pass were interested in
not being deprived of the rate whick the lands to be taken
for the canal then paid. What then could be more natural
than that the parishes should say to the Company, ¢ Unless
you will secure to us the same rates which we now receive,
we will oppose your undertaking.” And what more rea-
sonable than that the Company should answer, “ We are
willing to pay you, at all times, the rate you now receive ;
but as you do not choose to incur any risk yourselves, and
as you are to have the same rate you now have, even if the
undertaking prove unsuccessful, it is but fair that if it prove
prosperous, we should reap the benefit of it. If, on the one
hand, you are in no case to be damnified, on the other hand,
you ought in no case to be benefited.” No agreement can
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be suggested which could be more reasonable than this;
and the more 80, because, if the undertaking succeeded, the
perishes would reap sufficient benefit from the value of
other lands being increased by means of the canal. Be-
sides, the stetute recites, that the canal will be of great
public benefit, snd it is but just that those who cause auch
benefit should be protected to the greatest extent, consist-
ently with the rights of individuals. By leaving the rates at
the same smount as when the act passed, the Company
will he protacted to the greatest extent, without injury to
individuals, The principle on which the rate is now
framed is, to take the actual value of the adjacent lands,
from whatever source arising, as the criterion of the rate,
Suppose that the actual value of such adjacent lands should,
by extraneouscircumstances, be so incressed, that such value
was grester than the value of the canal, According to the
priaciple of the present rate, the Company must be rated
sccording to that value,—which is absurd,—because then
this clause of exemption, instead of being beneficial, would
imposs & greater burthen on the Company than they would
he lisble to under the 48d Eliz. Again, suppose a railway,
like the Manchester and Liverpool Railway, should he
made through the same district as the canal, and should run
parsllel and near to it, and that such railway should so in-
terfere with the traffic on the canal, as that the profits should
be less than the expenditure, yet, if the value of the ad-
jacent lands continyed the same as it now is, the Company
mugt still, according to the argument on the other side, be
rated 3s they pow are, which never could have been the
ingeption of the legislature. [Lord Denman, C.J. Itis
easy to put extreme cases on both sides, Suppose some
noxious mapufactory were established near the canal, so
as entirely to destroy the valye of the adjacent lands.]
Ageording to the principle which the appellants contend for,
the parish would lose nothing, because the same rate which
was paid before the canal was made, would still be payable.
That supposition, therefore, fortifies the argument, for it
shews that the principle contended for, will, under all cir-
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cumstanees, be fair ; whereas, according to the principle of
the present rate, although the Company’s profits were
enormous, they would, in such a case, pay no rate. Again,
the Company are empowered to make reservoirs, feeders,
locks, and aqueducts; but the only toll they can take is a
mileage toll. Suppose the Company hed in any parish a
reservoir of 100 acres, and that the adjoining lands were
now become very valuable, is it to be contended that the
Company are to be rated according to the improved value
of such adjacent lands, when they not only regsive mo
benefit from such reservoir, but have sunk s large sum ie
the purchase of it, and yearly lose the interest of that sum,
together with the expenses necessary to keep it in repair?
At the time when this act passed, it was generslly consi-
dered that tolls were ratable per se; and these was a deci-
sion, which was supposed to sanction that opinjon, in Reg
v. Page(a), In the same year this act passed, end pror
bably in consequence of such opinion the first part of the
clause in question was introduced. It has been held, that
8 precisely similar clause exempts a canal from the payr
ment of any rates at all; Rez v. Calder and Hebble Nauj-
gation Company (b). 1f, therefore, the clause had stopped
there, no rates would have been payable by the appellants ;
it is therefore & repeal of the 43 Eliz. c, 2, 5. 1; and the
subsequent part of the clause, instead of being an exempt»
ing clause, is a clause affirmatively imposing yates op the
Company, and it is therefore to be construed, like all such
clauses, strictly as regards the parish, and favourably for
the Company. This is an answer to the argument op the
other side, that any ambiguity must operats against the
Company, and in favour of the parish. But then the clause
further provides, that the Company shall be rated in the
same proportion as other lands adjacent are, or shall for
the time being be rated; but it does not stop there, but
goes on, “ and as the lands, &c., would have been ratable if
they bad continued in their former state.” Twq things,

(a) 4 T. R. 543. (b) 1 Barn. & Alders. 968. .
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isss.  therefore, are given, whereby the rate is to be ascertained—
Thhlf the rate on the adjacent lands, and that on the lands taken
© e Jor the canal. The present rate, being founded on the
Monuoura- gctugl value of the adjacent lands only, is clearly wrong;
sHIRe CANAL . . . ..
. Company. for it is on one, instead of both the means of ascertaining

the rate. Besides, the rate is to be upon the canal lands
as if they had continued in their former state, the moment,
therefore, that they were appropriated for the purposes of
the canal, their value was fired, and after that time could
never change, except in consequence of the formation of
the canal. But it is said, that the words * for the time
being” make the rate fluctuate according to the value of
the adjacent lands. That is not so. It is clear that the
framers of this act knew how to provide for all future time,
for in the first sentence of the clause they use the expres-
sion “ at any time or times hereafter.” And in the second,
when they speak of the rates, which, of necessity must be
at all times after the act, it is ** from time to time;” but
in the very same sentence, when they point out the mode
of calculating the rates, it is “for the time being.” That
variation in the expression, evidently indicates a different
purpose in the one instance and in the other. If the words
had been “ are rated ” only, it might have been contended
that the Company were liable to no rate for lands which
were not actually rated at the time when the act passed. It
appears that part of the land taken was a street, and therefore,
at that time, not rated at all. It was, therefore, necessary
to introduce the words * for the time being,” to meet such
a case. The words being in the singular number also, can
only be applied with propriety to one instance, and the
proper construction is, that the rate is to be according to
the rate on the lands when taken, if there be one at that
time, or if there be not, then according to the first rate after
they are taken. The same rule will be found equally ap-
plicable to warehouses, which have been built subséquently
to the passing of the act, These arguments do not rest
simply on the consideration of this clause, but it will be
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found, that there has been one uniform and concurrent
opinion among all the Judges who have given opinions
on the construstion of canal acts, viz. that the company, in
each case, is to be rated according to the value of the lands
at the time when they were first taken. On reference to
the cases it will be found that there is no clause so strongly
in favour of the Company as this. There is no clause in
any act containing the first sentence or the last. .Some
effect, therefore, must be given to these additional provi-
sions, which must have been inserted for the benefit of the
‘Canal Company.

As to the third point, it is true that it is not very formally
raised, but that arises from the great difficulty there was in
settling the case. The appellants contend that it is quite
clear that it never was the intention that their lands should
be rated according to any increase of value arising from the
canal ; for the rate is to be as if the lands had continued in
their former state, and had not been used for the purposes of
the canal. The present rate, therefore, is wrong,-as in-
cluding a value, which principally, if not entirely, arises
from the existence of the canal. And the judgments of
Lord Ellenborough, Lawrence,J.,and Le Blanc,J.in Rexv.
Leeds (a); the judgments of Lord Ellenborough, Bayley, J.,
and Abbott, J., in Rex v. The Grand Junction Canal Com-
pany (b); the judgment of Bayley, J. in Rex v. St. Peter
the Great, Worcester (c); the case of Rex v. St. Mary,
Leicester (d) ; the judgment of Bayley,J. in Rex v. The
Regent's Canal Company(e); and the case of Rex v. Chel-

mer and Bluckwater Navigation Company (f) were re-

ferred to.

Lord Dexman, C. J.—I think that there can be no
substantial doubt on the first point. The exemption is

(¢) 5East, 825. . (d) 6 M. &8. 400.
(5) 1 Barn. & Alders. 289. (¢) 9 Dowl.& Ryl.760; S.C.
(c) '8 Dowl. & Ryl. 331; S. C. 6 Barn. & Cressw. 790.
5 Barn. & Cressw. 478. (f) 2 Barn. & Adol. 14.
VOL. V. G
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incorporated in the subsequent acts, This is manifestly
distinguishable from the case cited.

The next question is as to the construction of the 101st
clause, upon which it is contended on the part of the
appellants that they are only liable to be rated according
to the value of the lands when taken,—that is, that fer all
time, the Company are only to be rated according to the
actual amount, and in proportion to the value of the lands—
at the time when they were taken. If that had been the
intention of the legislature, it would have been better to
have put a certain estimate on the lands. It would have
been easy to have said that the land shall hereafter be rated
at so much per acre. It would be exceedingly difficult at
the present time to determine what was the value of the
neighbouring lands at the period when the canal was
formed. But it is said that the words are clear and ex-
plicit on this subject. If they are so, they are, in my
opinion, clear and explicit the other way, because the
clause provides that the lands to be taken shall be rated
“in such and the same proportion as (but not at any higher
value or improved rent than) other lands, grounds, and
buildings, lying near or adjacent thereto, are or shall for
the time being be rated.” Two periods are here contem-
plated during which the lands and buildings shall be rated ;
not only the time of the passing of the act, but also all
future time. The standard of rating being the fluctuating
value with reference to the adjacent lands, how can it be
contended that these lands are to be rated according to the
value when they were taken? The clause proceeds,—* and
as the lands, buildings, &c. so to be purchased and taken
and erected, would have been ratable in case the same
had continued in their former state, and not been used for
the purposes of the said navigation or undertaking.” Kt
does not say that they shall only be so rated as if the un-
dertaking had never been carried into effect. It is im-
possible to give effect to the whole of the words, but it is
extremely easy to see what the legislature intended, namely,
that the Company should pay the same rates as a similar
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description of lands would have paid if those lands had -

never been taken for the canal. Mr. Greaves has with
great ingenuity and industry referred to many cases to shew
that the time when the lands were taken is the time to
look at. But if we attend to the object of those cases, that
will appear not to be a fair construction. The Court were
not considering the question which we are now cousidering,
but only the question of ratability ; and though they say that
the lands should be liable to be rated only according to
their value when taken, that language is to be applied to
the liability and not to the rating. The rate is to be ac-
cording to the value from time to time. The language of
the judges is, however, certainly open to the comstruction
eontended for.
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The third point is, that at all events the Canal Company Third point.

were only liable to be rated in proportion to such value as
the adjacent lands would now possess, supposing the canal
end railways had not been made, but the adjacent lands
had continued in their former state, and were now used for
the same purposes as they were at the time when the lands
were taken by the Company; and that any increase of value
arising from or depending upon the existence of the canal
or railways, ought not to be taken into consideration in
sscertaining the value of the adjacent lands for the purpose
of fixing the sum at which the Canal Company ought to be
rated. The words of the clause are not such as these, and
do not cdrry that import with them. The term used in the
olause is not* rated,” but ““ratable,” that is, lizbleto be rated.
The Compuny ure lisble to be rated according to the in-
erestse or diminution of value of the adjacent lands, That
being so, the question is, whether we are authorized to
inttoduce this condition, that they are only to be rated
secording to the value of the adjacent lands, such value not
arising from the canal. Those are not the words in the
act, atid thete is no reason why they should be inserted.
If they were so inserted, the parish and the owners of
neighbouring lands would be losers.
e
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On the first point the appellants are right; on the twe
latter the sessions have decided quite correctly.

LitTLEDALE, J.—With regard to the first point I have
no doubt whatever. I do not think it necessary to point out
what the effective words of the incorporating clauses are ;
they seem to me complete to all possible purposes to incor-
porate the clause. Allusion has been made to a case. That
was a very difficult case :—A power was given to make cuts
communicating with the canal under particular circum-
stances ; the line of the canal was to be extended, and the
question was, whether those powers were to be extended
to the new canal.

The second point is, that the Company were only liable
to bre rated in proportion to the actual value of the adjacent
lands at the time when the lands which they now occupy
were originally taken by them; I have not the slightest
doubt as to this. The 101st section says, first, that
the tolls are to be free from rates; then that the Com-
pany shall be rated to all parochial rates in respect of the

" lands to be taken and the buildings to be erected, in such

and the same proportion as (but not at any higher value
than) lands and buildings adjacent thereto are rated, If this
clause had stopped at these words * are rated,” some doubt
might have been raised, whether they were not to be rated
according to the value when the lands were taken. But I

-do not think that even in such a case it is clear that would

be:so. The words “are rated” are however followed by

-the words “or shall for the time being be rated.” That
‘refers not only to present but future time. The rate must
-go on from time to time. It is now upwards-of 40 years

since the act passed. I do not see how it is possible to
ascertain what the value of the land was when the act

passed. I am very clearly of opinion that the true con-

struction is, that you are to take the fluctuating value.
With regard to the third question, there is more diffi-

culty. The case states that the value of the property has

increased by a variety of means and circumstances. It is
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contended by the appellants, that the increased value of
the adjacent lands is only to be taken from other circum-
stances, aud that the increase of value from the canal ought
not to be taken into account. There is some doubt from
the words, “ and as the lands so to be taken and purchased
would have been ratable in case the same had continued
in their former state.” It is said that the meaning of these
words is, that the improved value of the lands, supposing
that the canal had not been made, is to be taken. That ap-
pears to me not to be their meaning. The increased value of
the lands-is, in my opinion, to be taken—from whatever cause
itarises. Atthe time of passing this act some doubt existed as
to whether tolls were ratable per se. The act clearly intended
to exempt tolls at all events, and the framers of the act may
have thought that though they had exempted the tolls, yet
if they. had said nothing as to the lands, a doubt might have
arisen as to whether those lands, as increased by the value
of the tolls, might not be ratable; or whether, if a toll-
house were erected on the land, the rate might not be in-
creased on account of the value of the tolls received. The
meaning of the latter part of the act is, that the land shall
be ratable as mere land. The Company have taken. so many
acres of land, and are to be exempt altogether from the
payment of rates on the tolls; but the lands they possess
are to be rated at the value of the adjacent lands. There
is,however,great doubt (arising from the inaccurate wording
of the clause,) as to how the value of the adjacent land is to
be estimated. Is the value of the adjacent lands to be
taken without the addition made by means of the canal, or
with the addition? How are the adjacent lands now in-
creased in value? From two causes; by means of the
canal, and by means of other circumstances. The meaning
of the clause, I think, is, that the value, as it is altogether,
is to be taken.. I do not see bow it is possible to ascertain
how much the value has increased from one, and how much
from the other cause. The proper mode of rating the
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canal is upon the supposition, that instead of the canal
being made where it is, it was 100 yards off, and the present
value of the land 100 yards off is to be taken as the value
of the land upon which the canal is situated.

PatresoN, J.—On the first point I am with the ap-
pellants. The precise ground on which the case cited was
decided is not known. There is this distinction between
that and the present case, that theve the question arose on
the 128th section, and the Court thought that the ineer-
porating clause in the act of 42 Geo. 8, did not extend to
that clause. I do not see exactly the reason for the de-
cision, but it is enough to say that the two cases are net
alike,

With regard to the other points, I cannot make sense
altogether of the clause, though, upon the whole, it is more
nearly intelligible than those clauses generally are. The
intention and object of the act was, that the Company should
not be rated in respect of the tolls. The discussion in all
the cases cited by Mr. Greaves was, whether the premises
were to be rated, taking into consideration the value of the
tolls. Mr. Greaves has argued upon the difference in the
forms of expression used in different parts of this clause;
first, there is “ at any time or times hereafter,” then * from
time to time,” and presently for the “time being.” But
what can this last expression by possibility mean, as it is
here used, but the same as * from time to time?” The
enactment is, that the lands, warehouses, and other build-
ings to be erected, (not now erected,) are to be rated as other
lands, grounds, warehouses, and buildings, are or shall for
the time being be rated. If the clause had stopped there,
no doubt could have existed but that the Company were to
be rated in the same way as if the lands and warehouses
were in the hands of any private person ; but it goes on to
say, “and as the lands and grounds, warehouses and
buildings, would have been ratable if they had continued
in their former state,” That is impossible, because the
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warehouses to be erected cannot be rated in the same way 1885.
as if they had continued in their former state, for they had m o
no former state, and had not been used before. They are v.
ntable in the same manner as other land, that is to say, ::f::g“'::;
as if they were not in the hands of the Company. That Coupanr.
is the real meaning of the act.

To the third question the answer has been given,—that Third point.
the thing is impossible. No person can possibly tell what
is the value of the lands without including the value arising
from the canal. The legislature cannot have intended
what was impossible.

WirLiams, J.—Upon the question of incorporation I First point.
am entirely of the same opinion. No doubt whatever can
be entertained.  All the words that can be introduced are
to be found in the clause in question.
Nor is there more doubt on the second point. Mr, Second point.
Greaves very properly brought under the consideration of
the Court the several cases that have been decided, for the
purpose of inducing us to suppose that the period to be
looked at, is the period of the formation of the canal or of
the taking of the lands. Those cases depended upon the
language of each act. This particular one must depend
on, and be regulated by, the language in the particular
statute itself. Upon that, it is impossible to suppose that
the time of making the canal is the point of time to which
we are to look to ascertain the amount of assessment. The
property is to be rated from time to time according to the
fluctuating value of the adjacent lands.
With regard to the third point, almost all the observa- Thmlpomt.
tions as to the second apply, with this, that it introduces
another subject more intractable and more impossible,
namely, the extinction of the canal by supposition—a state
of things I do not know how we are to deal with.
The result is, that as to the second and third points we
are against the appellants,and therefore the rate is to remain

confirmed.
Rate confirmed:
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The Siruowy TrAM-RoAD CompPaRY v. J. JoNEs and others.
W. HoMrrAY . JoNES.

In pursuance of anorder of the Lord Chancellor made in these causes, on
9th March, 1822, a case was made for the opinion of the Court, stating
as follows:

In 32 George 3, an act passed for making and maintaining a canal from
or from near Pontnewynydd into the river Usk, at or near Newport, and
a certain collateral canal from the same, all in the county of Monmouth ;
and for making and maintaining railways or stone-roads from such canals
to several iron-works and mines in the counties of Monmouth and Breck-
nock.

In 37 George 3, an act passed for extending the Monmouthshire Canal
Navigation, and for explaining and amending the above act.

In 42 George 3, an act passed for making and maintaining certain
railways to communicate with the Monmouthshire Canal Navigation, and
for enabling the Company of Proprietors of that navigation to raise a
further sum of money to complete their undertaking, and for explaining
and amending the above acts.

Copies of the said three acts of parliament, which ave declared to be
public acts, accompany this cage, with leave to ecither side to refer to

any part thereof (a).

(a) 32 Geo. 3, c. 102. Some of
the provisions (material to be here
considered) of this act will be found
set out above in the case of Rexv.
The Monmouthshire Canal Company.

Sect, 128 provided *‘ that if the owner
of any estate, &c, &c. situate within
eight miles from any part of the said
canals or railways, should deem it ex-
pedient that any railways should be
made through the lands of any other
person, for the purpose of conveying
his iron, coal, &c. to or from the said
canal or railways, and if the said
Company should refuse to make any
such railway, in that case the owner,
at his own costs, might make any
such railway, and that such railway
should be public for the conveyance
of any minerals, &c. on payment to
the person, at whose expense such
railway was made, such tolls as for
the time being should he payable to
the said Company.”

42 Geo. 3, c. 115. By sect, 1

of this act, certain persons were in-
corporated by the name of the Sir-
howy Tram-road Company, and were
empowered to make a railway or
tram-road from Sirhowy furnaces or
iron-works, in the parish of Bedwelty,
Monmouthshire, along by Tredegar
iron-works, then erecting in the same
parish, down to a certain point called
Nine-mile Point ; and for this purpose
to have, use, ¢xercise, and enjoy such
and the like ways, passages, powers,
and authorities, upon, in, and over
the ‘lands through which such rail-
way or tram-road should be made, in
as full, ample,and beneficial a manner
to all intents and purposes, as the
Monmouthshire Canal Navigation
Company were authorized and em-
powered to have, use, &c. under and
by virtue of 32 Geo. 8, c. 102, with
respect to the canals, railways, and
other works thereby authorized to be
made. Sect, 2 authorized and em-
powered the Monmouthshire Canal
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The tram-road authorized to be nmade by the last of these acts was com~

pleted some years since according to the directions of the said act, and is
commonly termed the Sirhowy Tram-road.. The Sirhowy Tram-road no-
where communicates, or forms a junction, with the canals or tram-roads
made under the powers of the act of 32 Geo. 3.

John Jones, esq. was, at the time of making the application and request
hereinafter mentioned, and still is the owner of certain lands called Tir
Lewis David, containing unopened coal mines. These are situate within
much less than eight miles of part of that proportion of the Sirhowy
Tram-road which is below the nine-mile point mentioned in the act 42
Geo. 8, and therefore within much less thaa eight miles from that point;

Navigation Company to make and
wmaintain a railway or tram-road from
the point called the Nine-mile Point,
down to, (with the exception of one
wile of the road passing through Tre-
degar Park, which was to be made by
Sir C. M. the owner, at his own ex-
pensc on certain terms) and o as to
communicate with, the Monmouth-
shire Canal Navigation and the river
Usk at or near Newpogt, and also
certain other branch railways, Sec-
tion 3 enacts ‘ that the said Sir-
howy Tram-road Company, and the
Monmouthshire Canal Navigation
Company, and their respective agents,
&c.. and all bodies politic, &c. and
all other persons whomsoever, shall
have and be seised and possessed
of, and are hereby respectively in-
vested with such and the like estates,
aothorities, powers, abilities, inter-
ests, privileges, and advantages, and
shall be, and are hereby made
subject and liable to, such and the
like rules, conditions, directions, regu-
lations, limitations, restrictions, pay-
ments, penalties, forfeitures, punish-
ments, and benefit of appeal, with
respect to the said railways or tram-
roads, and other works hereby au-
thorized to be made and maintained
by the said Sirhowy Tram-road Com-
pany, and by the Monmouthshire
Canal Navigation Company respec-
tively as aforesaid, and to the pur-
chase and sale of lands and otber hiere-
ditaments, and the conveyance of lands

&c. to the said Companies respect-
ively, for the parposes aforesaid, and
to all other matters and things in any-
wise relating thereto, as are mentioned,
given, granted, prescribed, established,
and inflicted, in and by the said first-
mentioned act, (i.e. 32 G. $, c. 102,)
with respect to the said canals, rail-
ways, and other works thereby au-
thorized to be made and carried on,
to all intents and purposes whatso-
ever, as far as the same respectively
are or shall be applicable, and not re-
pealed, altered, re-enacted, or other-
wise provided for, in and by this
presentact; and that the said Sir-
howy Tram.road Company, and the
Monmouthshire Canal Navigation
Company respectively, shall and may
demand, take, and receive such and
the like rates, tolls, and dauties, for

the tonnhage of iron, coals, limestone, -

and other commodities carried and
conveyed on the said railways or tram-
roads hereby authorized to be made
by them respectively, as the Mon-
mouthshire Canal Navigation Com-
pany are by the said first-mentioned
act authorized and empowered to de-
mand, take, and receive, for the ton-
nage and wharfage of the like articles,
carried and conveyed on the said
canals and railways thereby authorised
to be made, save and except as here-
inafter is otherwise provided and di-
rected.” The remainder of the clause
is set outabove, p. 70, in notis.
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snd they are also situate within much less than eight miles of every part
of that proportion of the Sirhowy Tram-roed which is above the nine-mile
peint. The part of that proportion of the Sirhowy Tram-road above the
nine-mile point, nearest to the lands of John Jones, is not move than half
a mile distant from the said lands, and the distances between the lands of
Jokn Jones and the Sirhowy Tram-roed, in several other parts of that pro-
portion of the said tram-road which is above the nine-mile point, are not
more than two miles, two miles and a half, and three miles. The same
iands of the said Jokn Jones are within eight miles of the main canal
made by virtue and in pursuance of the first section of 32 Geo. 8. The
said Jokn Jones deeming it expedient that a railway or waggon-read
should be made from his lands, for the purpose of conveying the coals in
his lands to a part of the Sirhowy Tram-road, which is immediately below
the nine-mile point, over, through, and along the lands of several other
persons, owners of land situate between his lands and the said nine-mile
point, and who refused to consent to the making of the said railway or
waggon-road ; and being advised that the provisions of the 128(A section
of the said act of the 32 Geo. 3, were to be considered as incorporated
into the act of the 42 Geo. 3, 30 as to authorise the making of such rail-
way or waggon-road from his lands to any part of the said Sirhowy-Tram-
road, within eight miles of his lands, made an application and request in
writing to the Company of Proprietors of the Monmouthshire Canal Navi-
gation to make such railway or waggon-road, at a general meeting ar
assembly, held as is mentioned in and directed by the 76th section of the
said act of 32 Geo, 3, such application and request specifying all mstters
required by the said section to be specified in such applications and

requests.

The eald Company of Preprietors refused, for the space of three calendar
months after sueh application and request had been made, to make any
such railways or waggon-roads,

The said John Jones made no application or request of any kind er in
any manner to the Sirhowy Tram-road Company to make such railway
or waggon-road.

The length of the railway or waggon-road so proposed to be made by
the said John Jones is more than four but less in the whole than five
miles. Its proposed junction with the Sirhowy Tram-road is below the
nine-mile point, and in that proportion of the Sirhowy Tram-road which
was mads by the Company of Proprietors of the Monmouthshire Cans!
Navigation; The said railway or waggon-road would not pass over,
through, or aleng, or damage or interfere with any house or building, or
any ground which was the site of any house ar building, or any gerden,
orchard, yard, park, paddock, planted walk, avenue, lawn, ar pleasure
ground (a). No railway or waggon-read eould be made from the lands
of Jokn Jones to join that part of the Sirhowy Tram-road which is the
nearest to the said lands, and which, as is above stated, is not more than

() Which, except in certain cases hibited by sect. 4 of 48 Ges. 3, &. 115.
specified in the schedule, was pro-
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half & mile distant therefrom, for the purpose of conveying ceals from the
ssid mines to such part, but at an expense which would prevent the
working of the said mines at a profit; but a raflway or waggon-road
might be made from JoAn Jones'slands to several or some parts of that
proportion of the Sirhowy Tram-road which is above the nine-mile point
without any such expense as weuld prevent the working of the mines in
kis lands at a fair and reasonable profit, although the same would not be
wrought to so large a profit as they would yield if the proposed longer
nilway or waggon-road were made. A railway or waggon-road, if so made
asis last mentioned, to certain partsof that proportion of the Sirhowy Tram-
road which is above the nine-mile point, would pass through the lands
of several owners of land against their consent, but would not pass through
the lands of several other owners of lands against whose consent a rail-
way or waggon-rosd from the lands of the said JoAn Jones to a point of
junction below the nine-mile point must pass.

If a railway or waggon-road is made from the lands of Mr. Jones to a
point of junction below the nine-mile point, the Sirhowy Tram-road Com-
pany would not be entitled to any tolls for coals carried from Mr. Jones's
mines along part of the Sithowy Tram-road. If a railway or waggon-
road is made from the lands of Mr. Jones to a point of junction with the
Sirhowy Tram-road, above the nine-mile point, the Sirhowy Tram-road
Company would be entitled to some tolls for coals carried from Mr. Jones's
wines along part of the Sithowy Tram-road.

The questions for the opinion of the Court are, whether the provisions
of the 128th section of 32 Geo. 3, are, by the force and effect of any
elanse, enactment, or words in 42 Geo. 8, to be considered as so in-
corporated into and made part of the provisions of the 42 Geo. 3, as that
the whole or any and what part or parts of the Sirhowy Tram-road is or
are to be taken and considered as a railway to which the said provisions
are applicable, 8o as to authorize the making of such railways or waggon-
roads to the said Sithowy Tram-road, or sueh part or parts thereof, from
any lands within eight miles thereof, as are authorized to be made by the
said 128th section, to any of the railways mentioned in the act of the 32
Gea, 8, from any lands situate within eight miles of such last-mentioned
nailways? Andif the judges of this Court shall be of opinion in the affir-
mative, then, first, whether, if any railway is intended to be made to the
Sithowy Tram-road under the effect of the said provision so understood to
be incorporated, and to be made sgainst the consent of the owners of the
land through which it is proposed the same should pass, by an ewner of
lands, an application or request of the nature mentioned in the said 128th
section, ought or aught not to be previously made both to the Menmouth-
shire Canal Company and the Sirhowy Tram-raad Company, or to either
and which of tham,~whether it is propesed that an intended raflway
shall join the Sirhowy Tram-road above the nine-mile point, or below the
nine-mile paint?—and if such application or request ought to be made to
them jointly, in what manner the same is to be made, there being no
general amembly of both Companies ; and in what manner an application
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or request ought to be made to the said Sirhowy Tram-road Company, if
a request or application to that. Company is necessary? Secondly, whe-
ther, according to the true interpretation of the said acts, the Monmouth-
shire Canal Company, upon request and application: made to them only
according to the 128th section aforesaid, or, upon their refusal, the said
John Jones, would by law be entitled to make a railway or waggon-road
from the said lands of the said Jokn Jones without the consent of the
owners of the land throngh which the same must pass, to a point of
Jjunction with the Sirhowy tram-road, below the nine-mile point, which is
distant more than four miles from John Jones's lands, or to any point of
junction above the nine-mile point more distant than three miles from the
said lands of the said Jokn Jones, taking it as a fact that the mines of the
said John Jones could be wrought at a fair and reasonable profit to the
said John Jones, if the coals were carried from such mines to a point of
junction with the said tram-road, not more than two miles from his lands,
though the same could not be wrought to so large a profit as if the coals
were carried to a point of junction below the nine-mile point, or to a point
of junction above the nine-mile point, but more distant from the said
lands than three miles; and taking it also as a fact that a railway or
waggon-road made to join the Sirhowy Tram-road below the nine-mile
point, or to join it above the nine-mile point, but when the junction was
more than three miles from the lands of the said JoAn Jones, would be
made with a more expedient degree and variation of descent than a rail-
way or waggon-road would be made with a point of junction not more
than two miles from the said lands; such difference of descent, never-
theless, not preventing a fair and reasonable profit arising from working
of the coal mines?

Judges’ Certificate.
¢This case has been argued before us by counsel, and we are of opinion

the provisions of the 128th section of the 32 Geo. 3, are not, by force and
effect of any clause, enactment, or words in the act of the 42 Geo. 3, to
be considered as so incorporated into and made part of the provisions of
the act of the 42 Geo. 3, as that the whole or any parts of the Sirhowy
Tram-road is to be considered a railway to which the said provisions are
applicable, 80 a8 to authorize making of such railways or waggon-roads
to the said Sirhowy Tram-road, or any part thereof, from any lands within
eight miles thereof, as are authorized to be made by the said 128th section
to any of the railways mentioned in the said act of the 32 Geo. 3, from
any lands situate within eight miles of such last-mentioned railways: —
unless the lands from which such railways are to be made to the Sirkowy
Tram-road are within cight miles from some part of the canals, or of the
railways, particularly described in the 32 Geo. 8, %0 as to warrant making
@ railway therefrom under the 32 Geo. 3.

J. Bartey,

G. S. HorroYD;

W. D. Bgsz.”



TRINITY TERM, V WILL. 1IV.

The Lord Chancellor Eldon subsequently made the following observa-
tions, which were handed with the certificate to Mr.J. Bayley, who made
the reply thereto which is subjoined.

Lord Chancellor's Remarks,

“This matter has come again before me, Mr. Puller and Mr. Camp-
bell attending with the Chancery counsel. On neither side are they able
to state what is meant by the words in italics. If they except any rail-
ways to be made to the Sirhowy Tram-road out of the negative answer
contained previously in the certificate, then as to such railways, the other
questions in the case stated, which have not been answered, should receive
an answer from the judges, but are not noticed in the certificate at all.”

¢ If the words in italics do not import that some railways are such as
donot fall within the preceding negative answer, what is the exact meaning
of those words

M. Justice Bayley's Answer.

“My dear Lord,—The judges before whom the case of the, Sirhowy
tram-road was argued, were of opinion that the Sirhowy Tram-road was
not, under 42 Geo. 3, made a new terminus, so as to warrant railways
upon all lands within eight miles thereof; and that the 42 Geo. 3, gave
no right to make a railway to the Sirhowy Tram-road upon lands which
before that act were not liable to that burthen. But as there might be
lands within eight miles of the termini specified in 32 Geo. 3, (viz. the
canals and the railways specially described in that act,) and railways over
thoee lands to those termini might touch upon or fall in with the Sirhowy
Tram-road, the qualification at the end of our certificate was intended to
intimate that such railways as, independently of 42 Geo. 3, could have
been made under 32 Geo. 3, might still be made. I have the honour to

be, &c. J. BayLey.
«17th April, 1823.

% Should this explanation be insufficient I will readily attend your
lordship when and where you may appoint, and so will either of my
brethren.”
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The KiNc v. The Justices of the Borough of STArroRD.

gi ‘l"’if)" ;"cf BY alocal act of 11 Geo. 4, sess. 1830, for paving the
the town of  streets &c. within the botough of Stafford, the mayor,

z%ﬁg;dl;g: aldermen, and capital burgesses, of the borough, and all

sioners wete  owners, tenants, or occhipiers, of amy hereditaments within

:::::mt& the borough, of the yearly value of 25.., were appointed

ﬁ;"ﬁllmw 4 commissioners for putting the several powers of the act
e act,anda .
?f any pe:;on into execution ; and for that purpose were empowered to

:‘;{}“&‘g‘; make rates and to appoint assessors and collectors of the
by the rate, an rates. The assessors were to ascertain the yearly value of

;mm tothe the premises to be rated, and the several sums which ought

commission- to be charged upon the tenants, occupiers, or landlords.

their. Sﬂm, The commissiotiers were empowered to remit or reduce

:’:“si:“.n:?::’:it the rates, either on account of poverty, or on the ground
was enacted, that the tenants or owners of the premises received no or

::;‘ i“u“::" only & partial benefit by reason of the act. It was also pro-
rated should vided, that if any person thought himself aggrieved by any
:i?lr;“:z?o}"’ rate, he might apply to the commiosioners, after the demand-
seven days  ing of the rate, and the commissioners were empowered to

;‘tﬁ:;oif? ;2‘” give such felief as to them should seem reasonable; and if

m f:" a0y any person thought himself aggrieved by their determina-
‘;;roofc;n fath tion, he might appeal to the quarter sessions; and it was

zf;;‘;‘;:;‘ enacted, that in case any person who should be rated or

non-payment, assessed, or subject or liable to the payment of any rate to
:’g::,:h";?:, be made as aforesaid, should refuse or neglect to pay his

gel 00“:;:01‘ proportion of any of the said rates, to any collector or col-
ev! . .
rate b{y dis- lectors to be appointed as aforesaid, for the space of seven

tress and sale 4,y pext after personal demand thereof made, or demand

of the goods

of the person  thereof in writing left at the usual or last place of abode
::::d&;";d '™ of such person, it should be lamwful for any justice or jus-
should beno

distress, to commit the party to gaol:—Held, that the clause was not obligatory on the
justice to issue a warrant, without a previous summons.

Semble, that in all cases in which magistrates are authorized, upon application, to
issue a distress warrant for non-payment of any rate, although they bave no power to
relieve, it is their duty first to call the purt‘{gbe ore them by summons;—unless by act
of parliament it be specially directed that the warrant shall be issued immediately.
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tices of the peace of the said borough, upon ptoof made 1886,
upon oath of such demand and non-payment, (which oath Tb\’a;:c
any such justice or justices were thereby empotvered and .,
required to administet,) by warrant under the haud and Jgr‘;“mﬁf:}“
seal or hands and seals of such justice or justices, (which Srarronn.
he and they were theteby empowered to grant,) to authorize

and direct the said collectot or collectors to levy such rate

or moneys 80 in arrear, together with the costs and charges
attending the same, to be ascettained by such justice or
justices, by distress and sale of the goods and chattels of

the person so refusing or heglecting to pay as aforesaid,
rendering the overplus (if any) upon demand, to the owner;

and in default of distress, such justice or justices were aus

thorized to commit such person to gaol, for any period not
exceeding three months, or until payment of such sum as

should bave been found due and in atresr upon any such
assessment, together with all costs &c., to be ascertained

by the said justice or justices. It was also enacted, that

tll fines, penalties, and forfeitures, imposed by the act, (the

manner of levying and recovering whereof was not partis

cularly directed,) should be recovered by distress and sale

of the goods of the offender, by warrant of any justice of

the borough, upon the ¢onfession of the party, or upon the
information of any credible witness upod osath; and in case

there were no goods, the offenider was to be committed to

gaol. It was further provided, thut in all cases in which

by the act any penalty or forfeiture was imposed, and made
tecoverable by infottnation before a justice of the pesce,

it should be lawful for any justice of the pesce to summon

the party complained against, and on such summons to
determine the mattor of such complaint, altheugh ne infor-

thation in writing should have been exhibited. It was fur-

ther enacted, that when any distress should be made for

any sutn of morey to be levied by virtue of the aot, the

distress itself should not be deemed unlawful, nor the par-

ties making the same be deemed trespussers, * on actount

of any defect or want of form in the summons, conviction,
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warrant of distress, or other proceeding relating there~
to.”

Two rates were made under this act, on the 6th August,
1833, and 25th August, 1834, respectively. An information
upon oath in writing was made by Jones, one of the collec-
tors, that J. W.,, an occupier of a house and premises in
the borough, was duly assessed by those two rates, towards
the necessary expenses and purposes of the act, in the sum
of 6L 17s. 6d., and that such sum had been lawfully de-
manded of J. W., who had neglected to pay the same far
the space of seven days next after such demand being made.
The information in conclusion prayed that a distress war-
rant might be forthwith issued, to levy the said sum upon
the goods and chattels of the said J. W. The justices
refused to issue a distress warrant, without previously
issuing a summons to the party of whom complaint was
made.

Upon an affidavit of these facts, a rule nisi was obtained
for a mandamus to the justices to issue their warrant for
levying, upon the goods and chattels of J. W., the sum of
6l. 17s. 6d.

Whateley now shewed cause. The question for the con-
sideration of the Court is, whether the justices are to be
compelled to issue a distress warrant for the enforcement of
the payment of these rates, without previously summoning
the parties to appear and state what they may have to
urge why their goods should not be distrained. The clause
upon which reliance is placed, is that which enacts that in
case the rate shall be unpaid for seven days after demand,
it shall be lawful for any justice, by warrant, to authorize
the collector to levy the rate. Although no mention .is
here made of a summons, yet the justices are not therefare
bound to grant their warrant at once, without summon-
ing the party. By a subsequent clause in the act, it is
enacted, that where any distress is made, the distress shall
not be deemed unlawful “ on account of any defect or want
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of form in the summons, conviction, warrant of. distress, or 1885.
other proceeding relating thereunto.” This shews that the ~"~’

. . The Kine
legislature presumed that a summons would be issued pre- o,
viously to the making of a distress. Lord Kenyon, in Rex J ‘i;;‘“’ of the

rough of

v. Benn (a), says, “ It is an invariable maxim of our law, Srarrorp.
that no man shall be punished before he has had an oppor-
tunity of being heard;” whereas if a distress warrant were
to issue without a previous summons, the party would have
no opportunity of shewing cause why the execution should
not issue against him. There are several cases in which it
has been held, that for justices to proceed against a party
without summoning him, is a misdemeanor, for which they
are liable to a criminal information; Rex v. Venables(b),
Rex v. Constable(c), Rex v. Broderip(d), Rex v. Com-
mins(€); and it is well established that this Court will not,
by mandamus, compel magistrates to do that which will
expose them to an action; Rex v. Justices of Bucks(f),
Rex v. Justices of Bucks (g). '

R. V. Richards, who was to have supported the rule,
was absent.

Lord DenmaN, C. J.—These magistrates bave, in my
opinion, done that which is perfectly correct. Supposing
them to have the power to issue a warrant in the first in-
stance, they have done right in thus limiting its exercise.
If the party against whose goods the distress warrant is
prayed, be summoned, he may shew that he has paid his
proportion of the rate to one of the collectors who has not
accounted for it.

LirTLEpALE, J.—We ought not to issue a mandamus

(e) 6 T. R. 198. 5 Bamn. & Cressw. 239.
(5) 2 Lord Raym. 1407; S.C. (¢) 8 Dowl. & Ryl. 344.

1 Str. 630. (f) 2 Dowl. & Ryl. 689; S.C.
() 7 Dowl. & Ryl. 663. 1 Barn. & Cressw, 485,

(d) 7 Dowl. & Ryl. 861; 8. C. (g) Ante, iii. 69.
VOL. V. H
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1835. to compel magistrates to issue a distress warrant, without
Tl:e “K"‘m having previously issued a summons.

e.
szf:?‘ ParTrson, J.—I am of the same opinion. The oaly
Srarronp. question is, whether the clause which empowers the magis-
trates to issue a distress warrant, in case of nom-payment
of the rate, is obligatory. The language of the clause is,
that “¢ shall be lawful” for the justices to issue a war-
rant of distress. There may be cases in which a summons
would only be notice to the party summoned to get out of
the way, and the magistrates may, in order to meet sueh a
case, have a power to issue a distress warrant in the first
instance, but they are not to be compelled to do so by man-
damus.

WiLLiams, J.—The magistrates have exercised a proper
discretion, and this rule ought therefore to be discharged.

R. V. Richards was subsequently heard in support of
the rule. By the act, certain commissioners are empowered
from time to time to make rates, and are authorized to
relieve parties who either receive none, or only a partial
benefit from the act, or who are unable, from poverty, to
pay the rate. 'The magistrates have no discretion to exer-
cise as to issuing warrants, when applied for by the proper
parties. Their duty, nnder the clause which has been re-
ferred to, is entirely ministerial. But another clause has
been referred to as shewing that the legislature contem-
plated that a summons would be issued. That, however, is
explained by a reference to the clause respecting the mode
of proceediog in all cases in which any penalty or forfeiture
i8 imposed, in which it is provided that the justices may
summon the defendant, although there is no information in
writing. Where the magistrates have no discretion, they
ought not to issue a summons. It would be a mere notice
to the party complained of to get out of the way. [Lord
Denman, C.J. The words of the act are, that « it shall be
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lawful” for the justices to issue a distress warrant.] This
case bears no resemblance to those in which the magis-
trates have a power to hear and determine the matter in
dispute. [Patteson, J. How does this differ from the case
of a poor-rate, which the justices have no power to modify ?
The #th section of the 43 Eliz. c. 2, is analogous to the
clause in this 4act, and it has been held, that before the
magistrates issue a distress warrant for a poor-rate, they
should summon the party.] Here,the commissioners are
the persons to redress all grievances. [Patteson, J. In the
case of u poor-rate, the appeal is to the quarter sessions, ]
The magistrates have a discretion in the case of a poor-rate.
{Pattesom, J. Not by the words of the act.] The justices
in this case have no power to relieve. For what purpose,
therefore, is the summons to be issuedi [Patteson, J.
The party may shew that the rate has not been demanded,
or that he has paid it and that it has not been accounted
for.] At all events the Court will discharge the rule with-
out costs, as the question was doubtful.

Lord Denman, C.J.—Not the slightest doubt has been
nised ih my mind by the argument which bas just been
arged. The argument with respect to the occurrence of
the word “summons” in that clause which provides that
no distress shall be unlawful for any defects of form, has
certainly been answered, but it is impossible to distinguish
this act from the 43 Eliz. c. 2. By that act the rates are to
be made by the cliurchwardens and overseers, and when
made, the magistrates are to enforce the payment by war-
rant, The same language is held in this act. The magis-
trates should issue a summons, not by way of exercising
any autlivrity over the rate, but, admitting the rate to be
vilid, to call on the party to shew cause why his pro-
portion of it is unpaid. The dppeal against a poor-rate is
to the sessions; that against this rate is to the commission-
ers. Why are we not to suppose that the legislature, who
passed this local act almost in the same form as the 43 Eliz.,

HQ
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intended that the mode of proceeding under both should
be the same? Supposing that the magistrates had the
power to issue the warrant in the manner prayed, yet they
were perfectly justified in refusing to issue it without having
summoned the party. 'The magistrates have, in my opinion,
done themselves honour by limiting their jurisdiction. It
is a matter of course that magistrates have their costs.
If these persons had been less impatient, they might have
had no difficulty.

LitTLEDALE, J.—I continue of the same opinion, ex-
cept as to the argument upon the occurrence of the word
“summons” in the clause providing against defects of form.
I cannot distinguish this act from the 43 Efiz. c.2. Itis
reasonable that the magistrates should call the party before
them, to ascertain whether there has been any refusal to
pay. That is not saying that the magistrates are to exercise
any discretion as to the rate.

PatTEson, J.—It is plain that the magistrates have only
_power to enforce the payment of the rate ; but the words of
the act are not compulsory on them to issue a warrant upon
the information of the collector. They have, in my opinion,
exercised the power entrusted to them most properly and
discreetly.

WiLLiams, J.—My mind remaius in the same state,
I do not entertain any doubt on the question. Neither the
language of the particular clause, nor general duty, obliges
the magistrates to issue a warrant in the first instance.
The simple expression in the act is, that « it shall be law-
JSul” for the justices to issue a warrant of distress, The
analogy between this and a poor-rate is perfect aud com-
plete. Rer v. Benn shews that it is an answer to anappli-
cation for a mandamus to justices, to command them to
grant warrants of distress for non-payment of poor-rates,
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that no previous summons had been issued. The magis-'

trates in this case have, in my opinion, acted legally and
Rule discharged with costs.

—

The KiNG v. TnroprHILUS JEYES, Esq.

WADDINGTON obtained a rule, calling upon Jeyes,
town clerk and town treasurer of the town of Northampton,
to shew cause why a writ of mandamus should not issue,
directed to him, commanding him to pay to Mr. Becke, the
attorney of oue J. G., the sums of 49l 6Gs. and 53/ 12s.,
for the loss of time and expenses of witnesses attending the
prosecution of an indictment for riot, tried at the last assizes
for the said town, and for the charges and expenses attend-
ing the said trial, pursuant to the several orders of Court,
made at the said assizes, for that purpose. From the affi-
davits, these facts appeared :—

J. G, having made complaiut to the magistrates of the
town of Northampton, that certain persons had committed
a riot and assault within the town, he was bound over to
prosecute at the lown quarter sessions. Iustead, however,
of prosecuting at the sessions, he preferred an indictment
for a riot at the county assizes, which indictment being
found, the defendants were tried thereupon before Park, J.,
and convicted. The learned judge at first refused to make
any order for the payment of the costs of the prosecution,
on the supposition that such order could not be made,
except when the prosecutor had entered into recognizances
o appear and prosecute at the assizes, but subsequently
the two orders above-mentioned were made under the
direction of the judge; one of the orders being for the ex-
penses of the witnesses who had been called and examined
upon circuit subpcenas, obtained from the clerk of assize by
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the prosecutor, and the other order being for the expenses
of the prosecutor. These orders being shewn to Mr. Jeyes,
he refused to pay the sums meuntioned in them (a).

N. R. Clarke (with whom was Miller) now shewed

cause,

A mandamus will not lie in this case.

In Rex v.

Bristow (b) it was held, that the Court would not grant a
mandamus to a ministerial officer, such as the treasurer of

(a) Section 28 of 7 Geo. 4, c. 64,
after reciting that for want of
power in the Court to order pay-
ment of the expenses of any pro-
secution for a misdemeanor, many
individuals are deterred, by the
expense, from prosecuting persons
guilty of misdemeanor, who there-
by escape the punishment of their
crimes,—enacts, for remedy there-
of, that when any prosecutor, or
other person, shall appear before
any Court on recagnizance or sub-
pena, to prosecute or give evi-
dence against any person indicted
of &c.(certain misdemeanors there-,
in specified,) every such Court is
hereby authorized and empowered
to order payment of the costs and
expenses of the prosecutor and
witnesses for the prosecution, to-
gether with & compensation for
their trouble and loss of time; in
the same manner as Courts are
hereinbefore authorized and em-
powered to order the same in cases
of felony: and although no bill of
indictment be preferred, it shall
still be lawful for the Court, where
any person shall have bond fide
attended the Court, in obedience
to any such recognizance, to order
payment of the expenses of such
person, together with a compen-
sation for his trouble and loss of
time, in the same manner as in
case of felony; provided that in

cases of misdemeanors, the power
of ordering the payment of ex-
penses and compensation shall not
extend to the attendance befors the
examining magisirate.

Section 24 enacts, that every
order for payment to any prosecu-
tor &c., shall be forthwith made
out and delivered by the praper
officer of the Court, unto such pro-
secutor &c., and, except in cases
hereinafter provided, shall be
made upon the treasurer of the
county, riding, or division, in which
the offence shall bave been com-
mitted, or shall be supposed to
have been committed, who is here-
by authorised and required, upon
sight of every such order, forthwith
to pay to the person therein named
the money in such order mention-
ed, and shall be allowed the same
in his accounts.

Section 25 provides, that where
the misdemeanor is committed in
a town &c. which does not contri:
bute to the couaty rate, but has =
rate in the nature of a county rate,
or any other fund applicable to
similar purposes, the sum directed
to be paid by virtue of that act
shall be paid out of such rate or
fund, by the treasurer or other offi-
cer having the collection or dis
bursemeat of the same.

(b) 6 T. R. 168.
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a county, to obey an order of the Court of Quarter Sessions,
but that the proper remedy, in case of his refusal to obey
such order, was by indictment; and Lord Kenyon, in deli-
vering his judgment, uses this language, “ It has been often
said by Lord Mansfield, that a mandamus was a very bene-
ficial writ, and that the best method of preserving it was to
be sparing in the use of it.”—¢* This Court have no difficulty,
upon a proper case laid before them, in granting a manda-
mus to justices to make an order, when they refuse to do
their duty; but it would be descending too low to grant a
mandamus to inferior officers to obey that order: we might
as well 1ssue such a writ to a constable, or other ministerial
officer, to compel him to execute a warrant directed to him,
as to grant this application to the treasurer to abey the
order in question.” This case is followed by Rex v. The
Treasurer of Surrey(a), which was an application for s
mandamaus to the treasurer of the county of Surrey, com-
manding him to pay the expenses of a witness in a case of
felony, pursuant to an order from the barough of Southwark
sessions, under 58 Geo. 3, c. 70. The Court there said
that they could not interfere by mandamus; that the most
proper remedy was by indictment at common law ; and they
referred to Rex v. Joknson(b) as a case in point. The
Court will not go so low as to send a mandamus in this
case. An indictment will lie, and is the proper remedy.

Itia questionable also whether these orders, or at least that
which directs the payment of the prosecutor’s expenses &e.
is warranted by 7 Geo. 4, c. 64, s. 23. The prosecuter
did not appear at the assizes on recognizauce, but went there
as a volunteer. [Littledale, J. In Rex v. Richards(c) it
was held, that the statute did not apply where an indictment,
preferred at a Court of Quarter Sessions, had been removed
imto K. B. by certiorari, and tried at the assizes.]

Campbell, A. G. and Waddington, centrd. It is not

(a) 1 Chitty’s Rep. 650; (c) 2 Mann. & Ryl. 405; 8
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denied on the other side, that this is a case in which the
Court have power to issue a mandamus, and it is hoped
that they will consider the case to be one in which it is right
to exercise that power. Here is a refusal by a public offi-
cer to perform a duty cast upon him by act of parliament.
Section 24 of the statute under which these orders were
made, expressly authorizes and requires the county treasurer,
upon sight of any such order, forthwith to pay to the person
therein named, the money therein mentioned. Mr. Jeyes
refuses to obey the order of the judge in this case, and there
ought to be some process by which the party, for whose bene-
fit the order was made, may enforce the speedy performance
of that which is directed to be done. An indictment is no
remedy for this party, although it may be a good mode of
punishing the officer refusing to obey the order. All that
the applicant wants is the payment of the money, which he
cannot procure by means of an indictment. The Courts
have said, that where the subject is without any other effec-
tual remedy, he shall have a mandamus, In Rer v. The
Severn and Wye Railway Company(a), a railway, which
was made under the authority of an act of parliament, by
which the proprietors were incorporated, and by which it
was provided that the public should have the beneficial en-
Jjoyment of the same, had been afterwards taken up by the
company ; and it was held that a mandamus ought to issue
to compel the company to reinstate and lay down again the
railway. It was objected in that case, that the company
were liable to an indictment, and that therefore a mandamus
was not the proper remedy; in answer to which, Abbott,
C. J. says, “ If an indictment had been a remedy equally
convenient, beneficial and effectual as a mandamus, I should
have been of opinion that we ought not to grant the man-
damus; but I think it is perfectly clear that an indictment
is not such a remedy, for a corporation cannot be compelled

(a) % Barn. & Ald. 646,
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by indictment to reinstate the road. The Court may, in-
deed, in case of conviction, impose a fine, and that fine may
be levied by distress; but the corporation may submit to
the payment of the fine and refuse to reinstate the road, and
at all events a considerable delay may take place. The
remedy is therefore not so effectual as that by mandamus.
I am therefore of opinion, that the circumstance of the cor-
poration being liable to an indictment is no objection to
the granting of 2 mandamus.” The other judges proceeded
upon the same principle. This case is of a later date than
Rezx v. Bristow, and is a very strong authority in support of
the present application. The test is, whether a mandamus
or an indictment be the more effectual remedy. In that case
there was less reason for deeming the indictment not so effec-
tual a remedy, for, as Abbott, C. J. observed, a fine might
there have been imposed in case of conviction. There was a
case of Rer v. Lord Boston (a), in which the Court granted
a mandamus under circumstances very similar to those now
before the Court. The only authority contrd is Rex v. Bris-
tow (b), and that was in fact decided upon a different point.
The justness of the observation of Lord Mansfield, referred
to by Lord Kenyon in that case, and upon which he appears
to found the rest of his remarks, may well be doubted.
That a mandamus is a very beneficial writ, would appear to
be a strong ground for issuing st freely, rather than a reason
for being “ sparing in the use of it.” Lord Kenyon also,
when he says that it would be descending too low to grant a
mandamus in the case before him, appears to consider it
analogous to the case of a constable refusing to execute a
warrant directed to him. The case of the constable bears
no analogy to this case, whatever resemblance may be sup-
posed to exist between it and the case of a county treasurer
refusing to obey the order of the Court of Quarter Sessions.
Thisis an order by a judge of assize,and an order which by
statutory enactment the treasurer is directed forthwith to

(a) MS. () Suprs, 103.
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abey. Bepides, that case was decided at a period when it
was the common opipion that a mandamus could nat be
gasnted in eny case where there was a remedy by indict-
ment, Thip opinion was first brokea into by Lerd Elen-
besaugh, many years afterwards, in Rex v. The Commis-
siamers of Dean Inclasure (a). In shewing cause agaimst a
rulg nisi for a mandamus in that case, ene objection was,
thet apother remedy was apen to the party by indictment
for disabedience to the order of sessions; to which it was
agswered, that an indictment was not such a remedy as the
case demended, for that indictment is only a proceeding in
panawm for the past, and mot a remedy for the future.
Lord Ellemborough says, “ Upon the objection of there
heing another remedy in this case, I camnot help thinking
that what has been observed by the counsel in support of
the rule is extremely material, and that an indictment would
not afford thas convenient mode of remedy which might be
attained by mandamus.” This dictum was followed by the
decision of the Caurt in the case already cited of Rex v.
Severn and Wye Railway Company. A mandamus in this
case wauld beyond doubt be a complete and speedy remedy,
wheress an mdiciment wauld be a remedy werse than the
disesse, inasmuch as & wauld entail upon the party fresh
costs, without enforcing the payment of those already in-
curred.

Theye can be vo doubt, and indeed it is hardly disputed,
that the esder for the payment of the costs of the wilnesses is
good ; and it is submitted that, laying aside the fact of the
prasecutor's having been bound over ta prasecute at the
sesgions, it ¥ sufficient to. warrant the judge te make the
ordes as to Ais costs, that the witneases were called upon
circuit subpeenas.

Lord DENMAN, C. J.—With respect to the validity of

one of these orders I have some doubt ; with respect te the

(s) 2 M. & S.80.
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other, whigh directs the payment of the costs of the wite
nesses, 1 have none.

There is considerable doubt whether, when an inferior
officer refuses to do his duty, he heing amenable to othes
persons, this Court will under any cireumstances interfere hy
mandamas. Itis not desirable to multiply applicatiang of this
sort, as wounld be the cage if we were tq make thig rule gb-
salute, In Rexv. Bristaw (a), the Cgurt sgid that they wonld
not descend s¢ lgw as ta grant a mandamus to ap nferiar
oflicer to obey an order of justices. Here is another remedy,
by indictment. The indictment, thaugh an imperfect remedy,
must be considered as some remedy. The treasurer will, after
one conviction, obey the order. It is true that in Rex v, The
Commissiopers of Deau Inclosure, and Rex v. Severn and
Wye Railway Campany (b), strong observations sre made by
Lord Ellenborough and Abbott, C. Js.; but those cases are
different, and do not govern that which is now before us.
The case of Rex v. The Treasurer of the County of
Surrey (c) is really directly in point; for the statute of 7
Geo. 4, c. 65, is founded upon 58 Geo. 3, c. 70: the
language in the two statutes is the same, and the same
direct duty is cast on the county treasurer by either statute.
I am of opinion that we ought not to proceed by man-
damus. This party is the officer of other persous, and we
must not interfere with their authority over him. We must
not assume that an indictment would be no remedy. In
one respect it would be a detter remedy than a mandamus,
for it would bave the effect indirectly of praducing abe-
dience, and also of punishing the party in cage of wilful
disobedience.

LitrLepALE, J.—In Rex v. Bristow, it is laid dawn dis-
tinctly that a mandamus will not lie to an inferior officer.
I should feel much inclined to act on this rule ; but here g
difficulty occurs owing ta the act of parliament pointing ont
the treasurer as a distinct officer,—which, I think, makes this

() Suprd,108.  (3) Suprd, 104 (c) Suprd, 106.
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case not to be exactly within the rule. But in Rex v. The
Treasurer of Surrey, the Court refused a mandamus under
precisely the same circumstances. The treasurer is only
the servant of the justices, and to such, a mandamus ought
not to issue. In Lord Boston’s case the application was
against principals.

Then with regard to the merits: I think that the wit-
nesses are clearly entitled to their costs, but as to the pro-
secutor’s right I have much doubt. The inclination of
my mind is strongly that he is not entitled. Here, the
prosecutor was bound over to the sessions, and prosecuted
at the assizes. The act intends only to give the prosecutor
his costs, when he has previously been before magistrates
who have thought it a case proper to be referred to the
Court. That cannot be said to have been the case here (a).

PaTTESON, J.—I entirely agree that we ought not to
grant this mandamus. In Rez v. Bristow the Court thought
it necessary to decide on the broad ground that the party
was a ministerial officer. This was followed up by Rex v.
Treasurer of Surrey, which is a direct authority. It is said
that an indictment would be no remedy in this case ; that is
not so ; there may be a fine; and, in truth, the indictment
is a quicker, and therefore probably a better remedy. In
Rez v. Severn and Wye Railway Company, there was
something to be done by the parties to whom the mandamus
was sent,—not a mere payment of money.

WiLLiams, J.—I entirely concur, It is said that a
mandamus is a more speedy and complete remedy :—The
party might make a return and cause great delay. But the
rule laid down in Rer v. Bristow has long been the pre-
valent doctrine. I observe that even in Rex v. Severn and
Wye Railway Company, which is relied upon as somewhat
relaxing the rule, Lord Tenterden entertained considerable
doubts during the discussion. That case is quite distin:

guishable,
Rule discharged.

(a) See section 23, ante, p. 103.
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ARCHBOLD hbad obtained a rule calling upon the A writ of ca.
plaintiff to shew cause why the defendant should not be :Z:ir;:‘:'s:
discharged out of the custody of the Marshal of the Mar- fendant, by a
shalsea, as to this action, upon an affidavit stating as follows: ?,l?: tflztw 0

In January 1834, the defendant was arrested in Devonshire sheriff of the
county mto

at the suit of one Slack, upon a writ of ca. sa., directed to which the pro-
the sheriff of Devon, and was lodged in the prison of the said 00 1.
sheriff. Being indebted to the plaintiff in 225/, 5s., the rected to the
defendant, in April, gave a cogunovit for the amount, upon ff;o f::?éfl:;::

which judgment was entered up in Trinity term, 1834. ?;ﬂi:l?ﬁ'_’;_be-
On 3d June, a writ of ca. sa,, in this action, issued out of neged :; ap-

this Court, upon which writ the defendant was detained in Pear on d‘ge

the same prison. In October, the defendant obtained a writ writ.
of habeas corpus cum causfl, under which he was removed upf;mtll:l:’r:l-m
from the prison of Devonshire, and was committed to the cord of the

custody of the Marshal of this Court. In the return to the mﬁf
writ of habeas corpus, the writ of ca. sa. in this case (which #o d;"e,gﬁﬂz
was dated 30th May, 1834,) was set out, and was as follows : should be sur-

« William IV. &c. to Our Coroners of the county of “‘i"fd-
ut where

Devon, greeting. We command you that you take Wil a prisoner is
liam Trutch if he shall be found in your county, and that you :zzﬁ ander

safely keep him, so that you may have his body before Us at such writ,

Westminster immediately after execution hereof, to satisfy 20‘: that b e

E. P. Bastard, Esq. for 225l 5s., which in Our Court mceed‘"aen

. . t
before Us at Westminster, were awarded to the said E. P. e:::rex(lloofre-

B., Esq., for his damages which he sustained as well by °°T'
. . . party be-
reason of not performing certain promises &c. made by &c. ing detained

to &c., as for his costs &c., whereof the said . T'. is con- ::,Id :?tt;:l the

victed, as appears to Us of record. And have you then there °°“n_‘ty 1}' D,
this writ, &c.” The return then set out a certificate, that :&w; t?,e‘::';c
. i . of the sheriff
of D., issues, directed to the coroners of D.,and is lodged with the gaoler of the county
gaol of D.  These matters being returned to a writ of habeas corpus cum causd, to-
gether with a certificate, signed ““ 4. B. one of the coroners of D.”, that the copy of the
writ of ca. sa. set out in the return was a true copy :—Held, that it must be lafen, that
the writ came to the gaoler through the coroners in proper course.
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this was a true copy of the writ of ca. sa. so lodged as
aforesdid, ahd uport which the defendant was detained,
signed thus, “ Joseph Gribble, one of the coroners of the
county of Devon,” No further proceedings had taken
plaee at the iustance of the said plaintiff against the defend-
ant, sinee such lodging of the writ of ca. sa. The affidavit
further stated, that the deponent having been advised that a
surmise ought to appear on the writ of ca. sa., shewing the
cause of its being directed to the coroners, and that the same
should aleo appear on the record of the proceedings in the ae-
tion, ke had searched for the roll and had found that none
had been carried in.

The affidavit in answer stated that the plaintiff was sheriff
of Devon for 1884 that the defendant being in his custody,
under twe writs of ca. sa. at the swit of D. D. and Slark,
escaped from his custody against his will on 11th March,
and was not retaken till 18th April ; that in consequence of
the escape, the plaintiff as sheriff was obliged to pay 182/, Gs.
to D. D.; that he thereupon commericed proceedings
aguinst the defendant for the 182/, Gs. and expenses attend-
ing the escape and retaking; that the defendant subse-
quently gave the cognovit for 225/. 5s., upon which the
judgment was entered up, and a writ of ca. sa, directed to
the coreners of Devon, (the plaintiff still being sheriff of that
county,) issued, and was on 3d June lodged with the keeper
of the prison of Devonshire ; that upon this the defendant
was; detained until removed under the writ of habeas
eerpus ; and that the roll had been catried in to the proper
officer, on a day subsequent to the granting of the rule
nisi,

Crowder now shewed cause. The writ was properly
directed to the coroners, the sheriff being a party to the
action. [Archbold. It is not intended to deny that the
writ was properly directed under the peculiar circumstances
of the case. The objection is, that the ground of deviating
from the ordinary course does not appear on the writ, nor
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on the record] In Pariente v. Castle (a), the Court
refused to discharge & prisoner out of custody, on the
ground that there was no judgment docketed against hiin
and entered upon the rolls of the Court; and 4 late rule of
Court (H. 8 H. 4, 5. 95,) says, that * in order to chdrge &
defendant in execution, it shall not be necessary that the
preceedings be entered of record.” - The objection, there-
fore, that the ground of directing the writ to the corvfier
does not appear on the roll falls to the ground; and thete
appears to be no reason why it should appear on the fuce of
the ca. sa,, that the sheriff is a party, and that tAerefore the
writ is directed to the cotoners,

Campbell, A.G., end Archbeld, coutrd. The question id,
whether upon this retur, sufficient cause for detaining the
prisoner appeats, All that appears is, that he is detained
upon a writ directed to the cororers of Devon; but as the
special matter, which alone authorizes a direation of the ca.
sa. to the coroners, instead of to the ordinary officer of the
Court, does met appear upon the face of the writ, the
retarn is as bad as if it had stated that the defendant wus
detained upon a writ directed to 4. B.or C. D. Ia Donev.
Smethier (b), a writ of covenant was direeted to the coroners
with this clause at the end of the writ: ¢ Quia preedictus
Joh. Done miles, est vicecomes comitatis Cestrie, fiat ex-
ecutio brevis predict., per Coronator., ita quod viceeomes
non se intromittat.” It being objected that the writ ouglit
te have been directed to the sheriff, and was abatable for
being directed to the coroners, the Court said, that when the
sheriff is plaintiff er defendent, it was right to take out a
writ directed to the coroners “ upon surmise thereof in
Chancery, at the time of suing the writ.” In Res v. Wars
rington (c), it was held, that the corotiers dre not the propet
officers of the Court, except when the shenff is absolutely
improper. In that case one of the sheriffs of Chester was

(a) 2 Bos. & Pul. 168. (c) 1 Salk. 154; 8. C. 4 Mod.
(¥ Cro, Cara 15. 65.

».
Trufon.
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a defendant, and the process was awarded to the other,
upon a suggestion of the fact being entered on the roll:
So in Rich v. Player (a), and Letsom v. Bickley (b).

The delivery of the writ to the keeper of the county gaol
is not a charging in execution, except in the ordinary case
of a ca. sa, directed to the sheriff. The county gaol being
the gaol of the sheriff only and not of the coroners, the writ
might as well have been lodged with the keeper of the gaol
of any other county. The coroners should have directed a
warrant to the sheriff to receive him. Here, it does not
appear that the writ ever came to the hands of the coro-
ners until after the issuing of the habeas corpus, when one
of them certified that the copy returned was a true copy of

the ca.sa. [Littledale, J. The defendant was not in the cus-

tody of the coroners before ; therefore the lodging of the writ
with the gaoler does not seem to operate in the ordinary way.
It seems to me at present, that there should be a warrant
directed to the gaoler.]

LitTLEDALE, J. (c)—~This writ is directed to the coro.
ners without any surmise that the sheriff is a party, and I
think it not necessary that any such should appear on the
writ; and with regard to the proceedings, all might now be
entered on the roll upon a cross rule. It is not necessary,
however, to enter the proceedings on the roll, in order to
charge the defendant in execution, the late rule of H. ¢ .
4, having so ordered. But then it is contended that the
defendant was never lawfully charged in execution. In or-
dinary cases, where it is intended to charge a prisoner in
execution, the course is to lodge the writ at the sheriff’s
office; but the reason of that practice does not apply here,
the writ being directed to the coroner and not to the sheriff.
It is objected that there is no proof that the writ ever
reached the coroners: I think that we must intend that it

(a) 2 Show. 262, 286. (c) Lord Denman, C. J. had
(®) 5 M, & S. 145, left the Court on public business.
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reached him as directed, and that he did his duty in lodg-  1835.
ing it with the gaoler. It appears by the affidavit that the m
writ was lodged with the gaoler, and that it was indorsed (a) 2.

“ John Gribble, one of the coroners of the county of Tavren.
Devon.” This is, I think, sufficient. I do not think it

was necessary that the coroner should make out a warrant

to the gaoler: He might go personally and lodge the writ.

PaTtTesoN, J.—There is not the least irregularity in the
proceedings. I take it for granted that some suggestion
is entered on the proceedings. But the rule of Court says,
“ that in order to charge a defendant in execution, ® shall
not be necessary that the proceedings be entered of record.”
Then the writ being directed to the coroners, who have no
gaol, they must take it to the sheriff’s gaol.

As to the objection, that it does not appear that the writ
ever reached the coroners, we must assume that all has been
done rightly. N

Rule discharged.
(a) Sed gquare.

B ———

Hiscocks v. KEmp.

A Rule nisi had been obtained to set aside the execution If a plaintiff
and to discharge the defendant out of the custody of the has judgment

. with a stay of
Marshal. On the affidavits these facts appeared :— execution, bg
On the 5th June, 1824, a warrant of attorney was exe- :ﬁ;ee;:;’;’, be

cuted by the defendant to the plaintiff and one T. P., may, atany
oy . time within a
since deceased, by the defeazance of which it was stated year and a day

Howe 3 after the expi-
that it was given to secure the payment of 4201., together fation ofzgh

(with costs of judgment, if signed,) on the 5th December, period, take
out execution
without a scire facias to revive the judgment.
The defeazance to a warrant of attorney, dated 5th June, 1824, stated that it was given
to secure the payment of 420/. (with costs of judgment, if signed,) on the 5th December,
1826 : and that it was agreed that the plaintiff should enter up judgment thereon at his
easure, and issue execution, &c: Held, that the plaintiff was restrained by this de-
gannee from suing out execution before the 5th December, 1826.
VOL. V. I
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1826, and that it was agreed that 1’ P. and the plaintiff,
ot the sutvivor, should be at liberty to enter up judgment
thereon at their or his pleasure, dnd issue execation, &c.

On 27th May, 1825, judgment was signed.

On 5th February, 1827, the defendant was taken in
execution by a writ of ca. sa., and he Has sitice remained in
custody. .

No scire facias had been issued to revive the judgment,
and the roll had been carried in.

This case was argued iit Easter terth last. The argu-
ntents and the authorities cited will be found in the judg-
ment of the Court.

Campbell; A. G., and Helps, shewed cause ; and Sit W,
W. Follett argued in support of the rule.

Cur. adv. vult.

Lord DexmAN, C.J., in the course of this term, de-
livered the judgment of the Court as follows:

This was a motion to set aside the execution upon a
judgment signed under a warrant of attorney; and the only
question was, whether, under the circumstances, it was
necessary to revive the judgment by scire facias, prior to
the issuing of the execution. The warrant of attorney was
dated thie 5th June, 1824. The defeazance was upon the
payment of 420l.,(with the costs of judgtent, if signed,) on
the 5th December, 1826: The plaintiff was to be at liberty
to enter up judgment at his pleasure; and in case of de-
fault in payment as aforesaid, to issue exetution, and levy
fot the said sum and so much thereof as should temain
unpaid. The judgment was in fact signed on the 27th
May, 1825, and the execution issued in February, 1827.

For the plaintiff it was contended, that wherever the
execution is suspended beyond the year and day after
signing the judgment, by the agreement of the parties, the
delay so occasioned will not compel the plaintiff to
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revive the judgment; and that the facts of this case
bring it within that exception to the general rule. The
defendant denied that any such agreement appears on the
case, and further, that if it did, it would not waive a neces-
sity imposed expressly by statute: The authorities on which
such a practice was founded were asserted not to warrant
it, when duly examined; and in particular it was contended
that the case of Withers v. Harris(a) was a decision di-
rectly in point, and the other way. We have looked into the
facts and the authorities, and are of opinion that on neither
ground is there any reason for disturbing the execution.

Upon reading the warrant of attorney and the defeazance,
it appears that although judgment might be signed at the
pleasure of the plaintiffs at any time after the date of the
5th June, 1824, yet that they were restrained from issuing
execution before the 5th December, 15826. It was there-
fore in the contemplation of the parties that the judgment
might remain more than a year without execution; and that
it might do so was a restraint imposed upon the plaintiffs’
right by the defendants. It cannot therefore be denied
that the delay of the execution in this case was by agree-
ment with the defendant, at least,—if not a term imposed by
him upon the plaintiffs.

With respect to the practice, it has long been clearly un-
derstood in the profession, that ¢ if the plaintiff’ has judg-
ment with a cesset executio, or stay of execution for a year,
ke may, after the year, take out his execution without a scire
facias (b), because the delay is by consent of parties and in
favour of the defendants.” 'This is the language of Mr,
Serjt. Williams, in the notes on Underhill v. Devereuz (c);
and we should be very unwilling to disturb, except on the
clearest grounds, a practice now well recognized, on which
all persons have acted for a long series of years, and which
is in itself neither unreasonable nor inconvenient.

(s) 7 Mod. 64. tion of the period during which
(8) i. e. the year and day do the execution is stayed.
not begin to run until the expira- (c) 2 Wims. Saund. 72 c.

12
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The objections made were threefold :—first, that it was
contrary to the express provisions of the statute of West-
minster 2,—13 Edw.1. This appears to us to be a mistake.
The scire facias in personal actions was given by that
statute rather in aid of plaintiffs than in restraint of them.
At the common law, a presumption arose from a plaintiff’s
delay beyond a year, that his judgment either had been
satisfied or from some supervening cause ought not to be
allowed to have its effect in execution after such delay:
therefore he was not allowed to issue execution, as a matter
of course, but was driven to bring a new action on the
judgment. The scire facias, which had been in use at the
common law for the purpose of executing judgments in real
actions, after a year and day’s delay, was therefore adopted
by the statute as a less expensive and dilatory course for
the plaintiff, and as equally affording protection to the
defendant, if he had any reason to shew why the execution
should not issue. It is not then a contravention of the
statute to hold that a scire facias, given in lieu of the action
on the judgment, is not necessary where such action would
not have lain; and what arguments could a defendant have
used to induce the setting aside an execution, on the ground
of delay and the legal presumption consequent thereon,
when such delay was shewn to have originated, and the
presumption therefore to fall to the ground, by his own
act.

The second objection was, that the case of Withersv. Har-
ris, 7 Mod. 64, was an authority directly opposed to the prac-
tice. The facts of that case are reported in that book thus:
« Judgment was given in ejectment upon terms that there
should not be execution until such a time, which was a year
and a half after. The sole question was, whether this judg-
ment could be executed without a scire facias;” and the
report concludes—* The execution was set aside as irregu-
lar, and restitution granted.” There are seven other reports
of this case referred to in the margin;—one in the same
volume, three in Salkeld, two in Ilolt, and one in Lord
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Raymond. 1In no one of these is the fact stated that the
execution was stayed on terms, nor in the report cited at
the bar is it mentioned in the argument or judgment. The
point in discussion was, whether a scire facias, either at
common law or by the statute, was necessary for the pur-
pose of suing an habere fucias possessionem in ejectment.
It was admitted that a scire facias was necessary in the
principal case, so far as regarded the damages to be levied
by fieri facias; whereas that point would have been equally
debatable if the question had been, what was the effect of
the execution having been stayed on terms. The circum-
stances under which the delay of execution had taken place
were not even attended to, unless Lord Holt was speaking
of them when he said, ¢ The party has delayed himself by
not suing execution in time,”—language scarcely applicable
to the case of a judgment given upon terms, which terms
would have been wrongfully broken if the execution had
been sued out earlier. It should be observed, too, that
Lord Holt, in the same judgment, speaks of it as clear law,
that if a plaintiff be delayed beyond the year by writ of
error, he may have execution after the year;—an undoubted
position, which in truth stands upon the same principle,
though another and a wholly unsatisfactory reason is as-
signed for it in some of the older authorities.

The case, therefore, of Withers v. Harris cannot, when it
comes to be examined, be considered an authority to shew
that the present execution is irregular; but it may be con-
ceded that other dicta, and even decisions, may be found in
the older books, which cannot easily be reconciled with
the present practice. Some such may be seen in Rol.
Abr. «“ Execution, Scire Facias, (N.) (O.),” and even in the
commentary of Lord Coke on the statute (a). It is by no
means to be wondered at that such instances should be
found in the progress of the Courts to the establishment of
the present rule; but they will not be found, on examina-

(o) 2 Inst. 471.
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1835,  tiom, so satisfactory or consistent as to form a ground for
l\i:s::: . the Court’s restraining its steps at this day.
o. The last objection was, that the practice rested on no
Keur.  sufficient authority. The truth is, as it often happens in
Third objec- points of practice, that the written authority for it is nat so
ton. much to be found in any one or more express decisions, as
to be collected from the analogies of other decided points
within the same principle, and from the undisputed dicta of
counsel or judges scattered through the books. Thus, 38
early as the reign of Edw. 3, we find it stated that “ if judg-
ment be given on a writ of annuity, the plaintiff shall have
execution within the year after every day of payment hy fi.
fa. or elegit, though it be many years after the judgmeat” (a).
The same rule prevailed very early, where the delay was by
a writ of error. At first it was denied that a stay of execu-
tion, by injunction out of Chancery, should have the same
effect; Buoth v. Booth (b); but in Michell v. Cue et ux.(c)
good sense determined, that being within the same reasom,
the same rule ought to prevail; and a rule to set aside an
execution, stayed by injunction and by obtaining time for
payment, was discharged with costs. In Dillop v.
Browne (d), where the suggestion was that it had heen
agreed between the parties, at the execution of the warraat
of attorney, that no execution should be taken out till a year
after, the Court neither denied the legality nor validity of
such agreement, but reflected only “upon a gentleman at
the bar, who was said to be advised with in the transaction,
because the agreement was not by deed.” And in Booth
v. Booth, before cited, when the counsel for the plaintiff
argued that if the cesset executio were for a year after the
judgment, yet the plaintiff within the next year might take
out execution without a scire facias, the reporter adds,
“ Quod fuit concessum.”
We cite these as specimens of what may be found in the

(a) 2 Inst. 471. (¢) 2 Burm. 660.
(b) 6 Mod. 288, (d) 6 Mod. 14.
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boaks on this subject; but we pronounce our judgment 1835
that the ﬁmuﬁ?n ough.t not to be distu.rbed, on the princi- . -
ple that it has isayed in accordance with a practice of the v

Courts long cousidered ay established, not inequitable or Keue.
incouvenient i itself, or at variance with any legal princj-
pls, statute, or decided authority.

Rule discharged.

_+—

The KiNe v. MaTTHEW WiLsoN and JouN Nicmoras A perty who,
for the settle-

CourTaURST, Esqrs. Justices for the West Riding of ment of dis-
. : utes between
Yorkshire. ?he incumbent
and his parish-

D UNDAS, in last Michaelmas term, obtained a rule misi jopers, and for
for a mandamus to M. Wilson and J. N.Coulthurst, esqrs., ﬁe benefit of

Jjustices &e., commanding them to make and issue their war- mﬂ;:'f:;,e of

rant for levying upon the goods and chattels of James Ham- :::,::2’:;&‘::‘
. . t4

merton, esq. 18s.4d., assessed upon him in a rate made for rendering a

the relief of the poor for the township of Hellifield, in re- ﬁ::.:;";e,:?;f

spect of the tithes of that township. In the affidavits for which, and no
and against the motion, the following facts were stated :— L‘;‘-,’;i; ?,f,.:,e{he
Disputes having arisen, aud actions being pending be- g‘i’e’l’szﬁz"’f
tween the vicar of the parish of Long Preston (in which liable to be
parish Hellifield is situated) and the inhabitants of the :lti:?” of :‘r:f
four townships within that parish, respecting the right of poorin respect

the vicar to certain tithes, it was finally agreed between m;:e tithes,

inci i i The want of
them, that one principal proprietor of each township should, certainty in

the specifica-
tion of some of the property included in a poor-rate, is no ground for refusing a man-
damus to justices to issue warrants of distress for levying the amount of a particular
assessment. The defect is ground of appeal only.

It is no ground of discharging a rule nisi for a mandamus to justices to enforce a

r-rate which the party rated has refused to pay, and for which the justices have re-
E::a to issue a warrant of distress, that since the granting of the rule a third party has
tendered the amount of the assessment to the overseer.

But it is an answer to such an application, that at the meeting of justices when the
warrant was demanded, the oversaer came under @ promise to prove that the oc-
cupation of the party rated was beneficial, and failed to do so, whereupon the jus-
tices decided against the rate,—although it was nat necessary, in point of law, that the
occupation should have been beneficial,

The overseer ought to have gone again, and, after saying that the occupation need
not be beneficial, have demanded a warrant.
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as trustee for the benefit of all parties, take a lease from
the vicar of the tithes within his township, rendering a cer-
tain rent. Leases were accordingly prepared and executed
in June, 1825, and in one of them, (which related to the
tithes of Hellifield,) in which a rent of 30/ 6s. 1d. was re-
served, the name of Mr. Hammerton, who was a principal
proprietor in the township,” was inserted as the lessee. Mr.
Hammerton at first refused to accept the lease, but was
afterwards prevailed upon to do so for the general good of
the inhabitants of Hellifield. The expenses of the lease
were paid to Mr. Hammerton by the tithe-payers of Helli~
field. He took the lease without any intention of making
any profit, and never did make a 'profit; but, with the
assistance of some of the inhabitants, arranged the
mode in which the amount of the rent should be appor-
tioned amongst the proprietors and occupiers of land within
the township. No more than the amount then agreed
upon had ever been demanded or received of the several
tithe-payers. Similar leases were executed in two of the
other townships, in neither of which have the lessees ever
been rated to the relief of the poor in respect of the tithes
80 leased to them. In April, 1854, a rate of 10d. in the
14,, for the relief of the poor of the township of Hellifield,
was allowed by Messrs. Wilson and Coulthurst, in which
rate Mr. Hammerton was assessed thus :

Occupiers’ Names. Ouwners’ Names. Value. Rate.

Jas. Hammerton, Esq.[For property in his} £ s d|& s d
own occupation, 8516 7|3 11 6%
Deo. Rev. Hy. Kempson,
for tithes of Helli-
field

22 0 0/{018 4

Mr. Hammerton refused to pay the rate for the tithes, and
he also refused to pay a part of the sum of 8/.115.6}d., on the-
ground that a part of the property so assessed as “ property
in his own occupation” was plantation, and not ratable.
Wilkinson, the overseer, obtained a summons from the said
two magistrates, for Mr. Ilammerton to appear before them-
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and shew cause why he refused to pay the rate. At the
time of applying for this summons, Wilkinson expressly
engaged to bring evidence to shew that Mr. Hammerton
received benefit from his occupation of the tithes under the
lease. Upon the parties appearing before the same jus-
tices, Wilkinson gave no proof that Mr. H.’s occupation was
beneficial, and Mr. H. asserted that such was not the case,
and that he never intended to or would receive any pecu-
niary benefit from the lease, although he believed that it
would be in his power to do so. The magistrates, there-
fore, decided that Mr. H. was not liable to pay the rate in
respect of the tithes, because he derived no benefit or pro-
fit from them, observing on the fact of Wilkinson's having
failed in performing his promise of bringing evidence to the
contrary. The overseer then demanded a distress-warrant
for the rate of 18s. 4d. for the tithes, which warrant the
magistrates refused to grant. The overseer had deducted
17s. 8}d. from the rate, in respect of the plantation, and
bad received the remainder, with the exception of the
18s. 4d. for the tithes, from Mr. Hammerton. On a former
occasion Wilkinson had appealed against an order for the
allowance of the accounts of the then churchwardens and
overseers of Hellifield, upon the ground (amongst others)
that they had neglected to obtain from Mr. Hammerton an
assessment made upon him in respect of the tithes of that
township. The court of quarter sessions, (at which Mr.
Wilson presided as chairman,) after hearing evidence, both
for and against the appeal, being satisfied that Mr. Ham-
merton derived no beneficial interest from those tithes as
lessee, confirmed the order.

Subsequently to the obtaining the rule nisi, certain per-
sons, deputed by the majority of the inhabitants of Helli-
field, had offered to pay to Wilkinson the sum claimed from
Mr. Hammerton in respect of the tithes, but he refused to
receive the same.

Sir W. W. Follett and Milner shewed cause. The rate
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1835, i§ an the face of it bad, for not shewing distinctly in respect
e d
The K1uin of what propesty Mr. Hammerton was rated. The over-
v seers are hqund tq give to the parties rated reasgnahle jn-
an?mo‘:”_ formation of the nature of the property in respect of which
First point:  they are vated. In this very case, the overseer had mixed
f;;’gf;c{;&“’ up property pot ligble ta he rated with praperty ratable,
in rate. and afterwards deducted it of his own aythority. ez v.
The Undertakers of the dire and Calder Navigation(g).
The rate being bad, the magistrates cannat, of course, be
compelled to enfarce the payment of the gmount of the
assegsments, .
Second point:  The prigcipal question is, whether Mr. Hammerton was
m;’{hom liable to he rated in respect of the tithes. He took those
benefit, not  tithes as 3 mere trustee for the benefit of the inhabitants of
ratable. the township, and lefs them out again at an apportioned
rent, he himself receiving no benefit from them. Mr. Ham-
merton cannot be s3id to he in the accupation of the tithes,
and therefore he is not ratable in respect of them, [Pat-
tesan, J. Who then is ratable? The vicar is not so, because
he has made a lease af the tithes.] Mr, Hammertan, at
all events, js not ratable, for he has no beneficial interest
and na eccupation, If any body is ratable, the parties to
whom the tithes are underleased, though there is no regular
underletting, are so. Mr. Hgmmerfon would probably
hring an action against the justices if they issued a warrant.
Third point : This same question had already been before the quarter
;I;';:“O?‘:m sessions, after au appeal agaipst the allowance of the
held lessee not accounts of churchwardens and overseers of the township,
ratable. and that Court decided that Mr. Hammerton was not rat-
able for these tithes. The overseer ought not afterwards to
call upan two of the same justices, in direct oppositian to
the adjudication of the sessions, to issue their warrant.
Fourthpoint:  Twa of the iphabitants actually tendered the amount of
::;‘;:,:i:f the rate tp the overseer, who refused to receive it. He
‘i?.ﬂi"d by  ought to have accepted it. Rex v. Cozens and another (b),;
° (a) 4 Dowl. & Ryl. 253; 2 (b) 2 Douglas, 426.
Baraw. & Cressw. 913.
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[Lord Denman, C. J. He cannot require a warrant of dis-  1835.
tress, if he can obtain payment of the rate fram any hady.] The Eine
The litigant parties were Mr. Wilkigson and Mr. Hqm-~ v
merton. 'The former went before the justices upon an un anx"f‘(‘:’:’,:h
dertaking that he would prove that Mr, Hammerton taok a Fifih point:
bencficial interest under the lease, but failed to give any
evidence to that effect. He should, at least, bave gone
again to the justices, and have said that it was immaterig]
whether the occupation of Mr, H, was heneficial or nat,

and then have applied for a warrant.

Sir F. Pollock and J. L. Adolphus contrd. The affer tq Fourth point.
pay the rate was not until after the granting of the rule
nisi, and was probahly made in consequence of it, [Lord
Denman, C.J. If the overseer was put to the necessity of
moving for the rule, the subsequent offer to pay is no reg~
son for discharging it.] The offer by other persons than
Mr. Hammerton would legve the question unsettled for the
future. It was a mere attempt to get rid of the rule,
without giving the applicant the advantage sought.
The sessions never decided that Mr. Hammerton was Third point.
not ratable. Their decision only went to this,—that the
liability was not so clear that the overseers werg hound to
make good the amount in which Mr. H. was rated, not-
withstanding that it had not beep collected.
Then with regard to the form of the rate. The tithes are First point.
sufficiently described ; and it is too much to say, that be-
cause some property contained in the rate is improperly
described, therefore the whole rate is void,—far to that extent
the objection goes. Rex v. The Undertakers of the Aire
and Calder Navigation does mot bear out the prpposi-
tion for which it was cited. It only decides that it is good
ground of appeal against a poor rate, that it does mot ap-
pear upon the face of it, in respect of what property the
assessment is made upon each individual charged. There
are probably few rates which are not open to objectiops
such as these; and if it were held that a rate was void by
reason of such an informality, the Court would be much
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troubled with applications of this sort. [Lord Denman, C.J.
There is no doubt that it is a very good ground of appeal
that some property is badly described ; but it is too much
to say that the whole rate is therefore void. Patleson, J.
In Cortisv. The Kent Waterworks Company (a), it was held,
that the want of sufficient certainty in the specification of
property rated, cannot be made a ground of objection to
an action for rates, but that the objection can only be
made by way of .appeal,—for which Hutchins v. Cham-
bers (b) was cited.]

The tithes are ratable in the hands of some party or other.
The vicar is not liable, for he has let them. Who then is
liable ? Certainly the occupier, that is, Mr. Hammerton.
[Patteson, J. Mr. Hammerton is certainly the occupier (c).
Lord Denman, C.J. I believe we have no difficulty upon
that point.]

The last objection which has been urged raises a ques-
tion of bona fides, which the Court will not probably
think it right to try upon affidavits. Besides, there is a
fallacy in identifying the person who undertook to give this
evidence, and the rated inhabitants at large.

Lord DenmAN, C. J.—All the parties seem to have
thought that a bencficial occupation was necessary. As the
parties met with a distinct understanding that the overseers
would prove that Mr. Hammerton occupied beneficially, 1
think the magistrates were justified, upon their failing to
do so, in refusing to grant the warrant. The overseers
should have gone again to the magistrates, and have stated
that they claimed to have a warrant, notwithstanding that
the occupation was not shewn to be beneficial.

LiTTLEDALE, J., PATTESON, J., and WiLLiAMs, J.,

concurred,
Rule discharged without costs.

(a) 7 Barnw. & Cressw. 314, (c) Vide Underhill v. Ellicombe,
() 1 Burr. 580. M‘Cleland & Younge, 450.

!
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1835.

The Kine v. SIvITER,

UPON an appeal against a conviction of Samuel Siviter A charter,
for negl.ecting to perf?rm statute duty on the highways in g::e‘:d];{ s
the parish of Kingswinford, pursuant to the 13 Geo. 3, and confirmed
34 Geo. 3, 44 Geo. 3, and 54, Gev, 3, the court of quarter L’,{e,ﬁ’,‘,‘g’,{;‘ :,’,6
sessions affirmed the conviction, subject to the opinion of tenants of cer-
this Court upon a case, which stated in substance as fol- zﬁ;?,??::ds
lows :—The appellant claimed to be exempt from the per- from the pay-
. mest of road
formance of statute duty on the highways, on the ground money (chima-
. . - , does
tb.at he was occupier of ancient demesne lands in Kings- m)?mw to
winford, and that, by charter, the tenants of demesne lands exempt them
in that parish were exempted from the payment of all high- :’_;or::::ep:i{-
way rates. The charter was granted by Queen Elizabeth, “““E“’:“‘.’/W
in the ninth year of her reign, and was confirmed by Pu:mlsnazy:'s

Charles 1, in the fifth year of his reign. The material G“’G'g;.c‘ 70&
words in the charter of Charles were, as translated, thus: 64, 44 Geo. 3,
“We do authorize and command you that you suffer all ‘&x’sﬂff&
and singular the men and tenants of the parishes of Kings-

winford and Clent, and every of them, to be quit of all

payments of toll, slate-money, highway-rate, bridge-money,
pitching-money, walking-money, standing-money, and from

the expenses of knights.” The word in the original, which

has been translated as ‘“ highway rate,” was “‘ chimagtum.”

Corbett, who appeared to argue in support of the order
of sessions, was stopped by the Court.

Godson contrd, contended that the performance of the
statute duty was within the meaning of the exemption of
the charter, and read the opinion of a learned gentleman
to that effect.

Corbett referred the Court to the case of Brett v.
Whitchob (a).
(a) 8 Mod. 96.
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1835. Lord DENMAN, C. J.—If a statute enacts that certain
The King  Persons shall either perform certain specified duties, or, in
s lieu thereof, pay certain penalties, I do not see how such per-
IVITER.

sons can be excused from the performance of those duties,
or from the payment of those penalties, because they were
exempted, before the act passed, from the performance of
the duties,

LtrriepaLE, J., PaTTEsoN, J., and WiLLiawms,J.,
coticurred.
Order of Sessions confirmed.

B . e

The Kine v. The Justices of MIDDLESEX.

The Courtwill A Ryle had been obtained, calling upon certain magistrates

not grant a .

mandamos to of Middlesex to shew cause why a mandamus should not
“;33,’:,::’ issue to them, commanding them to issue a warrant of dis-
commanding  tress upon the goods of A. B. for a certain sum which had

:,?::fe:;;s::e been assessed upon him in and by a rate made for defraying

;‘:“‘Saﬁj{nle")" the expenses of paving, &c. the parish of St. Martin-in-
rorh made in the-Fields, Westminster. Upon the affidavits it appeared

any district . .
i the me- that a rate bad been made by certain persons acting as com-

tropolis, but  missioners for paving, &c., but the legality of whose election
:;:;::;:3,:? was disputed by a large body of the inhabitants of the

ers, (or ?lths‘r parish ; that several hundreds of persons had refused to pay
{;:;sg::“zlv ':(g the amount in which they were assessed ; and that upon ap-

the pavements plication to the justices for distress-warrants they refused to
of the district,)

to their reme- grart them, saying, that they entertained doubts as to the
dy by acti : . .

e 57 Goo. legality of th‘e rate, and thought that if they issued the
8,c. xxix.s.GS& warrants, actions of trespass would be brought against
3,?:,}':_ o them. The circumstances connected with the election of

38, applies  the commissioners were also stated upon the affidavits.
as well to

those districts

within the .
metropolis, the paving commissioners of which have already, by a local act, a limited
power of bringing actions for the recovery of rates, as to other districts,
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Campbell, A. G. and Platt, in shewing cause, denied the
validity of the rate, and contended further, that, assutningy
the rate to be good, a mandamus would not lie, as both by

& Jocal act of 23 Gev. 3, c. 90 (a), and the act of 57 Geo. 3

’

¢. 2xix. (b), (Michael Angelo Taylor’s act,) power is given to

(a) Intituled “ An Act for better

paving, cleansing, and lighting the
Parish of St. Martin-in-the-Fields,
within the Liberty of Westminster,
and certain Places adjoining there-
to; and for removing and pre-
venting Nuisances and Annoy-
ances therein.” By this act a
power to pave, &c. the parish, is
given to the vestry and a com-
mittee of the inhabitants; the com-
mittee, and, In case of default, the
vestry, are authotized to make
rates; which rates the collectors
are, in case of refusal to pay them,
authorized to collect and levy, by
warrant under the hands and seals
of two justites of Middlesex, and
by distress and sale; and, by sec-
tion 33, the commissioners are
authorized, if they think fit, where
no sufficient distress can be made,
to direct and cause an action to
be brought in any of his majesty’s
Courts of record at Westminster,
for the recovery of any of the said
rates; and upon proof of the de-
mand made, and refusal or neg-
lect of payment of the rate for the
recovery whereof such action shall
be brought, the commissioners
shall be entitled to a verdict.

(5) Intituled ¢ An Act for better
paving, improving, and regulating
the Streets of the Metropolis, and
removing and preventing Nui-
sances and Obstructions therein.”
By section 38, the commissioners
or trustees, or other persons hav-
ing the control of the pavements

of any parochial or other district
within the jurisdiction of that act,
are authorized at any time there-
after (if they shall think it ex-
pedient), in the name of their
treasurer, clerk, or collector, to
bring or cause to be brought any
action of debt, on the case, or other
action, in any of his majesty’s
Courts of record at Westminster,
or to proceed in any Court of Re-
quests, or other Court whatever
{for the recovery of debts above or
uoder five pounds), within the
jurisdiction of which the mes-
suages or hereditaments in respect
whereof such rate shall be made,
or whertin the person or persons,
or either of them, against whom
such action or other proceedings
may be brought, shall reside,~
against executors, assignees, she-
riffs, &c., or any othet person or
persons liable to pay money by
virtue of any rate for the expenses
of paving, &c. the streets, &c. in
any such district, by virtue of any
local act, or by virtue of this act,
for the recovery of the money due
from any such person or persons
dying or becoming bankrupt, or
whose effects may be taken in
execution or otherwise, or from
any other person or persons liable
to pay the same : and that in any
such action or other proceedings
it shall be sufficient for the plain-
tiff or complainant to declare or
allege, that the person or persons
against whom such action, &c.
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the commissioners to bring actions at law for the recovery
of those rates.

Sir W. W. Follett and Channell contrd, contended that
the rate was good, and that no action was maintainable
for these rates, or, if maintainable, that it was not an
efficient remedy; that under the local act an action was
given only where no sufficient distress could be found, which
was not shewn to be the case here; and that the more
general act could not be considered as applying to districts
where, by a local act, a restricted power of bringing actions
had already been given.

Lord DEnMAN, C. J.—It seems to me that this rule
ought to be discharged, on this strict and simple ground,
that there is another, and, [ think, a preferable and more
speedy remedy. The S$8th section of Michael Angelo
T'aylor’s act (57 Geo. 3, c. xxix.) seems to be framed ex-
pressly with a view to prevent this circuitous proceeding by
way of mandamus; in which the party seeking to enforce
the rate first comes here to apply for the mandamus ; which
being granted and issued, distress-warrants are made out by
the justices; then the distress takes place; and finally an
action is brought against the magistrates, in which the very
same questions may be raised and decided as in an action

may be brought, is indebted to
him in such sum as shall appear
to be due by or on account of any
such rate; and that it shall only
be necessary for such plaintiff, &c.
to produce any such rate, and to
prove that the person or persons
against whom such action, &c.
shall be brought, or who shall be
deceased, or have become bank-
rupt, or whose effects have been
taken in execution or otherwise,
was or were the person or persons
mentioned in such rate, or liable

to the payment thereof by virtue
of any local act, or of this act, to
entitle such plaintiff, &c. to re-
cover the whole sum for the re-
covery whereof such action &c.
shall be brought ; and that if such
plaintiff &c. shall recover the
whole or any part of the sum
claimed, he shall have full costs;
and that in any such action no
essoign, protection, or wager of
law, nor more than ome impar-
lance shall be allowed.
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brought at once against the party on whom the rate is made.
On this short ground alone, I think that this rule must be

discharged.
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LarriepaLe, J.—I entirely concur. It is suggested
that the mandamus would be preferable, because then all
the money might be raised at once. Certainly, there might
be four or five hundred distress-warrants issued at once,
but then there might be as many actions brought against the
magistrates. The question may be as well tried by an
action against the party rated. It is true that the action
will not lie on the local act, because that act gives the
action only when no sufficient distress can be found : —But
there is no such limitation in 57 Geo. 3, c. xxix; and upon
that statute the action may be brought. 1 give no opinion
upon the other questions.

PaTTESON, J.—I entirely agree that the rule ought to
be discharged. The 38th section of 57 Geo. 3, c. xxix.,
enables the commissioners or trustees, or other persons
baving the control of the pavements of any parochial or
other district within the metropolis, to bring actions in any
of the superior Courts at Westminster, or to institute pro-
ceedings in any Court of Requests in certain cases, for the
recovery of any sum of money due from a person liable
to pay the same, for or in respect of any rate made for the
repair of the pavement, &c. of the streets in such district.
This act was passed subsequently to 23 Geo. 3; and I think
that the argument that this provision does not apply to a
case where a limited power of bringing actions was pre-
viously possessed, is wrong. I think that it operates to
enlarge the power.

WiLLiaMs, J.—I entirely concur. It has long been a
rule that this Court will not grant a mandamus to magis-
trates, commanding them to do a thing which may involve
them in an action, especially where another remedy is open

VOL. V. K
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. 1835.  to the party applying. I agree that the 38th section of 57
m Geo. 3, authorizes the bringing of an action m all cases,
v. without restriction. In that action all proper questions are
d‘:"i“’ of open to the parties. We ought not, if we can avoid it, to put
DDLESEX.

magisirates in the place of the parties to try the action.
On the other points it is annecessary, and perhaps would

be improper, to give any opinion.
Rule discharged.

—————

The KiNe v. WM. Roser?s, Esq.

B% charter, "T'HIS was an information in the nature of a quo warranto,
. 1, grant- . 8 . .
ed to the bur- Which,—after alleging that the borough of Carnarvon is an

mh‘;fcgg_ ancient borough, the bergesses of which are a body corpo-

stable of His rate and politic, by the name of ¢ The Burgesses of the Bo-
f;:t:?;: %‘ef‘" rough of Carnarvon,” and that there ought to be a mayor of
ing, should be the borough,—stated that the defendant had, without any

f that .
ﬂ':,{;:,;g’ . legal warrant, royal charter, or right whatsoever, usurped

“swornas  the office, liberties, &c. of mayor of such borough.
well to the

Kingasto the 'The defendant pleaded that the office of mayor of Car-
:'ll:moath narvon existed from time immemorial (a), and that Edw. 1,
for preserving by letters-patent, granted that the town of Carnarvon should
:-?g:m ;f;;g be a free borough, and that the constable of His castle of

first taken,)  Carnarvon, for the time beiug, should be the mayor of that
should swear . .y g ; .
to the burgess- borough, ¢ sworn as well to the said King as to the said

that he

::;u]d preserve  (a) i. . before the conquest and annexation of Wales, which toek
the liberties of place withio legal memory.
the burgesses,
Ernn by the said King, and faithfully do those things whick to the office of mayoralty

elong, in the said borough.” By letters patent, ﬁis present Majesty granted the
office of constable of the castle of C.:— ls,atbnt antil oath taken, according to the
charter, the title of the grantee is incomplete. . )

The grantee of an office, for which an oath is a necessary qualification, but which
may be executed by deputy, cannot appoint a deputy until he has been sworn.

A party is appointed during pleasure, by letters-patent of King Geo. 3, to an office
which cannot be exectted intil onth taken. He takes the oath, and by operation of
57 Geo. 8, c. 45, and 6 Ann. c. 7, s. 8, is continued in office until six months after the
death of Geo. 4, and by the operation of 1 Will. 4, c. 6, until six months after the
passing of that act. Before the expiration of the last-mentioned period, he is by letters-
patent again appointed to the office. He cannot, after this second appointment, execute
the office until oath be agnin taken.
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burgesses, who (oath for preserving the said King’s rights
being first taken ) should swear to the same burgesses upon the
Gospels of God, that he would preserve the liberties of the
same burgesses, granted by the said King, and failhfully do
those things which to the office of mayoralty belong in the
said borough.” The plea then avers that the most noble
Henry William Marquess of Anglesea (then Ear} of Ux-
bridge) was, in the year 1812, appointed to the said office of
constable, to have, hold, and exercise the said office during
His Majesty’s pleasure, by himself or his sufficient deputy,
and was duly sworn into the said office, and was by virtue
of that office mayor of the said borough. It then states the
demise of King George the Third, and that the marquess,
under 57 Geo. 3, c. 45(a), held the same office during the
pleasure of King George the Fourth, tit His demise in June,
1830; and also, by virtue of the statute in such case made
and provided, (6 4nn. c.7, s.8(b),) for six months after,
during the pleasure of His present Majesty. Then the de-
fendant avers, that before the expiration of stx months from
the passing of the act of 1 Wil 4, c. 6(c}, His present

(a) Which enacted, “that every
person who, upon the death or de-
mise of His then present Majesty,
should bold any office, civit or
military, uader the crown, during
pleasure, should, under and by vir-
tue of that act, and without any
new or other patent, commission,
warrant, or authority, continue and
be entitled in all respects, not-
withstanding tbe death or demise
of His Majesty, to hold and eajoy
the same, during the pleasure of
the successor of the King.”

(8) Which provided ¢ that no
office, place, or emplogmeat, civil
or military, should become void
by reason of the death or demise
of any king or queen of this realm,
bat that the persons in such office,
&c. should continue in their re-

spective offices, &o. for six months
next after such death or demise,
unless sconer removed by the king
or queen next in succession.”

(c) Which received the royal
assent 23d Dec. 1830, and en-
acted “ that every conmission, ap-
pointment, patent, or great, of any
office or employment, civil or mili-
tary, which at the time of the de-
mise of His late Majesty King
Geo. 4, was in force and effect,
and which had not been made
void or determined by His present
Majesty, at any time before the
passing of that act, should remaia
in full force for six months next
after the passing of thatact, unless
the same should be in the mean
time superseded.”

K2

131
1835,

The Kixo

RoBERTs.



132

1835.
o~/

The Kinc
0.
RoBERTS.

CASES IN THE KING'S BENCH,

Majesty, by letters-patent, being graciously pleased to re-
new the said appointment and continue the said marquess in
the said office, did give and grant unto him the same, to be
enjoyed and exercised as before. The plea then alleges,
that after the said grant the said marquess was duly sworn
into the said office, and hath ever since emjoyed the same.
The defendant then states his own appointment by the
said marquess, as deputy mayor, by deed of 21 July, 1829,
when he took the proper oaths and exercised the office; and
also, that after the last-mentioned letters-patent, the said
marquess duly appointed him to be his deputy in the office
of mayor ;—but this deputation was not said to be by deed,
nor was it stated that the defendant had taken any oath of
office subsequently to this last appointment.

The fourth replication to this plea alleged that the mar-
quess was not sworn into his office of constable, after the
grant of the same, by the present King.

Demurrer to this replication, and joinder.

The points marked for argument were as follows:

1. That the defendant bad not any right to exercise the
office of deputy mayor, or to act as mayor, without being
sworn into office, after the said grant, by William 1V., of
the office of constable to the Marquess of Anglesea (a).

2. That the marquess had no right to exercise the office
of mayor under that grant, without being sworn.

8. That the marquess had no right to appoint a deputy
mayor (D).

(a) In the arguments upon this
point, Jenkins v. De la Grange, 1
Lev. 206; Resv. Clapham, 1 Ven-
tris, 111, were cited.

(8) Upon this point the follow-
ing authorities were cited : Com.
Dig. Officer, (B. 1); Bacon’s Abr.
Officer, (L); Viner's Abr. Officer,
(I); Rex v. The Mayor of St. Al-

ban’s, 12 East, 559; Rer v. The
Mayor of Gravesend, 4 Dowl. &
Ryl. 117, 2 Barn. & Cressw. 602.
Dictum of Lord Coke in Phelps v.
Winckcomb, 3 Bulst. 77.

The practice in the corpora-
tions, generally, of North and
South Wales, and of the Palace
Court, was also referred to.
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4. And that if he had such right, he had no right to
appoint a deputy, éxcept by deed (a).

This case was argued in Hilary term last. The Court
baving given judgment on the second point only, the argu-
ments on the other points are omitted.

J. Jervis, for the defendant. 1n construing this charter,
it should not be forgotten that this is a military cor-
poration, differing in mauy respects from ordinary corpo-
rations.

It is not necessary that the marquess should have taken
the oath, in order to constitute him mayor of Camarvon.
The oath is not an oath of qualification, but of sanction. It
is the oath of qualification only which it is necessary to take,
before the office is exercised at all:—The oath of sanction
is for the security of the parties over whom the officer pre-
sides, but is not in the nature of a condition precedent to the
complete possession of the office. That this is an oath of
sanction is manifest, upon a comparison with other oaths of
sanction. Such are the coronation oath,—the oath taken by
aldermen who become justices by having served the office
of mayor,—the oath taken by churchwardens and by tithing-
men. Rexr v. Corfe Mullen (b), Anonymous case(c). But
assuming that it was necessary that Lord Anglesea should
take the oath before he could exercise the office, the taking
of the oath by him upon his first appointment is sufficient.
Lord Anglesea was appointed in 1812, and then took the
prescribed oaths. 29th January, 1820, King George the
Third died: but by virtue of 57 Geo. 3, c. 45, the marquess,
without any fresh appointment, held the office during the

(a) In the arguments upon this
point, the following authorities
were cited : Viner's Abr. Officer,
(1) pl. 1 & 8; Clecott v. Dennys,
Cro. Eliz. 67; Kennycotev. Bogen,
2 Balstr. 250; Owen v. Saunder, 1
Lord Raym. 158; Res v. Harris,

1 Barn. & Adol. 936; Rez v. Len-
thall, 3 Mod. 143; Lord Shrews-
bury’s case, 9 Co. Rep. 42; 3
Geo.1, c. 15; Midhurst v. Waite,
3 Burr. 1259.

(8) 1 Barn. & Adol, 211.

(c) 1 Vent, 267.
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pleasure of George 1V. Gleorge IV. died on 26th June,
1830, but the marquess’s tenure of the office was, by
virtue of 6 Amn. c. 7, continued for six months longer.
By 1 Will. 4, c. 6, which passed before the expiration of
the six months, the marquess was continued in the office
for a further period of six months. Ou the 10th January,
1831, at which period the marquess continued (by virtue
of 1 Will. 4, c. 6,) to hold the office, His present Ma-
jesty, by letters-patent, again granted to him the office.
This second grant was a renewal and continuance of the
former: It operated as a confirmation of the first grant,
and not as a mew grant. On the death of George IV.
the office would, it must be admitted, have cessed to
exist, had it not been for the statutes of 6 Ann. and
1 Will. 4. Those statutes, however, disturbed the opera-
tion of the general rule, that offices of this description deter-
mine on the death of the king. If the second grant wasa
confirmation of the first, another taking of the oath was
wonecessary.

Sir W. Follett, contra. The fact of this being a military
corporation casnot affect the question. Lord .dnglesea
bas not taken the oath required by the charter: be is aot,
therefore, constable of Carnarvon, and cousequently cas-
unt appoint a deputy. It is quite clear that if it is at all
necessary to take the oath, that should have been done upon
the appointment by William IV. The office of constable
expired upon the death of the late king; Com. Dig. tit. Offi-
cer, (K. 10.) The marquess was appainted in the reign of
George 111., and upon his death, or six moaths afterwards,
the office would have expired but for the act of 57 Geo. S,
which was passed in order to obviate the expense of taking
out new patents mpon the accession of the prince-regent to
the throme. The statute of William IV. merely extends
the privilege first conferred by 6 Anne, of continuing in the
office for a definite period after the demise of the crown.
There is no foundation whatever for saying that the grant by
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William 1V. operated as a confirmation of the first grant,
and not as anew grant. It might as well be contended, that
if 2 lessee held an estate for a term to expire at the end of
six months, and a new lease were granted to him before the
expiration of that period, such second lease would operate
as a confirmation of the first. Then was the taking of the
oath a condition precedent to the having possession of the
ofice? The words of the charter are clear, and expressly
require the oath to be taken. Im an ordinary case no one
can claim to exercise the office of mayor, without having
previously taken the oath of office, although the swearing in
need not be immediately upon the election; Rex v. Pin-
dar (@), Rex v. Courtenay (b), Rex v. Ellis (c), Rex v,
Swyer (d). The words of the charter are obligatory, (Rex
v. The Steward &c. of Havering dtte Bower,) and although
a party when appointed bas an inckaate right to the office,
yet that right is not complete until the oath is taken. The
demurrer admits that the oath has not been taken by the
-marquess : He was not therefore in complete possession of
the office, and had consequently no right to appoint a de.
puty; Rex v. Jordan(e). Cases have been cited which
shew that some offices may be exercised by parties who
bave not taken the oath of office, but those were not corpo-
rate offices.

J. Jervis, in reply. The taking of the oath is not a qua-
lification for the office: it is not a condition precedent
under this charter. Rexr v. Pindar, cited contrd from 8
Mod. 235, is also reported in 1 Stra. 582, and 2 Lord Ray-
mond, 1447 (f). It does not appear what were the terms of
the charter in that case; but it may be assumed that the
charter required, in the usual way, that the oath should be
taken simul et semel. Rer w. Courtenay, and Rex v.

(a) 8 Mod. 235. (d) 10 Barn. & Cressw, 486.
(b) 9 East, 246. (¢) 9 East, 263, cited.
(c) Ibid. 252, n. (/) In Rex v. Reeks.
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£Lllis (a), do not decide this que;tion. Rex v. Ellis, in which
the necessity of taking the oath may be considered to bave
been assumed, arose upon a charter which required that the
oath should be taken by the new mayor before the old one,
and under which, the taking of the oath by the new mayor
was therefore a necessary condition precedent to the substi-
tution of the new mayor for the old. In Rer v. Swyer (b),
the charter expressly required, that before the mayor was
admitted to execute the office, or in any way to intermeddle
with the same, he should take the oath. But even sup-
posing it were admitted that the proposition that a mayor
must take an oath of office before he is qualified to execute
the office, i3 generally correct, this case would not come
within the rule. This is expressly a military corporation,
and in many respects unlike ordinary civil corporations.
In ordinary cases, a party may be elected mayor without
his consent, and a mandamus may go to compel him to be
sworn in: Here, it is otherwise. In ordinary cases, the office
of mayor is a yearly office: Here, the office depends on the
will of the crown. In ordinary cases, the mayor must be
sworn in simul et semel, and before the old mayor, who
remains in office until the new one is sworn in: Here, there
can be no old mayor, for the mere fact of appointing a new
mayor puts an end to any former appointment. In ordi-
nary cases, the burgesses appoint the mayor: Here, that
power of appointment is in the king alone. The mayor is
also constable, and as constable he is not required, either
by charter or by common practice, to take any oath. No
mandamus would lie to compel the taking of this oath,
whence it appears that it is only an oath of sanction.

The argument that the two statutes, 6 Anne and 1 Will. 4,
had the effect of making the graut of His present Majesty
operate as a confirmation, and not as a re-grant, has not
been satisfactorily answered.

Cur. adv. vult.

(a) Supra, 185. (b) Ibid.
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In this term, Lord Denman, C. J., delivered the judg-
ment of the Court. His Lordship having stated the plead-
ings, nearly as above, proceeded as follows :—Several other
points were raised on the pleadings; some relating to the
peculiar nature of the office of constable of the castle of
Camarvon, and the constitution of Welsh boroughs,—and
some arising as to the general practice of swearing in, as a
qualification or sanction for particular offices, as well as the
general privilege of appointing a deputy. But we are not
called upon to enter into these inquiries, as we find in the
replication above said to have been demurred to, a defect
in the noble marquess’s title, at the period of his last ap-
pointing the defendant deputy mayor of Carnarvon, which
appears to us to invalidate the defendant’s title.

The charter of King Edward 1, in the clause referred
to, has clearly made it necessary that the constable of the
borough should take the oath of office before he can be a
good mayor of the borough, and of course before he can
appoint a deputy; and the marquess was duly sworn, in the
first instance, before he appointed the defendant. By 57
Geo. 3, (the object of which was to give to the appointments
of the prince-regent the same duration as if he had made
them when king,) the office was continued during pleasure
during the life of King George 4. But on his death the
office was continued by the statute of Anne for six months
only ; just before the expiration of which period the act of
the 1st of His present Majesty passed. It enacts, that all
and every commission, appointment, patent, and grant, of
any office or employment, civil or military, which at the
time of the death of His late Majesty was in force and effect,
and not superseded, determined, or made void by the pre-
sent King, should continue and remain in full force and vir-
tue for six calendar months next after the passing of that
act, unless in the meantime determined. This act conti-
nued the marquess in his former office for six months, at the
pleasure of the crown; and if, while in the enjoyment of such
office, he had duly appointed the defendant deputy mayor,
that appointment would have been good for the same term.
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1835.  But the grast of the office of constable, in January, 1851,

mo was Bot the continuance of this former office: it was maai-

v festly a new appointment, extending to the lives of His

Boszets.  Majesty and the marquess, if His Majesty should so please.

‘This new appointment required, by the words of the charter,

a new swearing in, to complete the title; and as thedemurrer

admits that no swearing in had taken place after the new

grant and before the appointment of the deputy, that ap-
pointment is invalid.

The same fact is replied in the fourth rephcauon to each
of the defendant’s pleas, and all of these replications are
demuwred to; one essential part of the defendant’s title is
therefore wanting, and owr judgment must be for the Crown.

Judgment for the Crown.

el

TRINDER v. SMEDLEY.

Apleatoa ASSUMPSIT. The declaration stated that one Taylor
declaration on drew a . d thereb ised t
a promissory promissory note, and thereby promised to pay to
no:, u;) an  the defendant or order, 13/. 9s. 11d. six weeks after date,
a - .

dﬁ,,‘l'; agm,; and delivered the note to the defendant; that the defendant
indorser, that - jndorged the same to one Bingham, and that Bingham in-
the indorsee

“had nocon- dorsed the same to the plaintiff; and that Taylor did not
;‘f:;::’f";'m_ pay the note, although the same was presented to him on
dorsed “with- the day when it became due; of which the defendant then

?:;cm had notice. Plea: “that the defendant never had apy con-
S:nﬁ:e':l sideration for his indorsing the said promissory note,” and
that Bingham “indorsed it to the plaintiff without any con-
sideration,” and that ¢ the plaintiff had always beld it @ithout
any consideration.” Replication: that the defendant ** had
consideration for his indorsing the said promissory note,”
and that Bingham ¢ indorsed it to the plaintiff with con-
sideration.” Demurrer to the replication, assigning as spe-
cial causes of demurrer, that the particulars of the supposed
consideration for the indorsement by the defendant, are not
therein set forth; and that it is improperly stated therein,
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that Bingham made his said indorsement with and not for = 1835, .
consideration ; and that the particulars of the supposed ™~
consideration for the indorsement are not, although he was Taixoen

v.
a party thereto, set-forth. Joiwnder in demurrer. SuepLEY.

Maansel, in support of the demurrer. It is not necessary
that all the particulars of the consideration should be set
out; but it should have.been stated in the replication, that
there was a valuable consideration. [Lord Denman, C. J.
The plea states that there was no consideration; and the
replication answers that there was cousideration. One is
as good as the other, I should think.] The plea is much
like that in Bramah ~. Baker (a). [Lord Denman, C.J.
What is the meaniog of the words ¢ without any considera-
tion”? Does the law give them any meaning? Ordinarily,
to say that a man did a thing 'without consideration,”
means that be did it without reflection. The defendant
may have bad value, and yet have indorsed the bill without
consideration. A plea of this sort is no plea at all. Pat-
teson, J. We have said over and over again, that a general
plea of uo consideration is no plea at all.]

Per Curian— Judgment for the plaintiff.

(a) 1 Hodges, 66; S. C. per nomen Bramah v. Roberts and others, 1
New Cases, 469.

-+-

The KinNe 9. The Justices of SurFoLk.

ROBERT HEWES was indicted, at the Easter quarter yo0n he tial

sessions for the county of Suffolk, in 1835, for maliciously of an indict-
L. . . ment at the
poisoning some horses belonging to his master. At the quarter ses-
. sions, that
Court is the sole judge of the propriety of the entry of the'verdict.
Where, therefore, upon a special finding by the jury, amounting to an acquittal, the
chairman directs a verdict of guilty to be entered, the Court of K. B. will not grant a
mandamus requiring the minute of the verdict to be altered according to the fact.
The only course open to the prisoner is to apply to the crown for a pardon.
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trial it appeared that the prisoner had administered to the
horses a root cut into pieces, called bank-break which
caused a slow inflammation, of which they died. The de-
fence set up by the prisoner was, that this drug was of a
stimulating nature, and was frequently administered to horses
to improve their coats, and that he had given the root to the
horses for this purpose, and had not acted from a malicious
motive. At the conclusion of the case, the prisoner’s
counsel contended that the prisoner was entitled to an ac-
quittal, as there was no proof that the act was done mali-
ciously, and he cited a passage from 3d Institute (a.) The
chairman summed up the evidence, and the jury returned a
verdict of “ guilty by mischance.” This verdict was entered
by the clerk of the peace, in the minute book of the pro-
ceedings of the sessions. The counsel for the prisoner
submitted that this finding of the jury was a good special
verdict, and that the prisoner was upon that finding entitled
to an acquittal. The chairman however told the jury that
he could not receive this verdict, and that they must find in
terms either that the prisoner was guilty or not guilty.
The jury again retired, and after a short time returned and
found the prisoner guilty, but recommended him to mercy.
The chairman asked them upon what grounds they recom-
mended the prisoner to mercy, and they said “ Because we
think it was not done with any malicious intention, but to
better the condition of the horses.” The chairman then
directed the clerk of the peace to enter a verdict of guilty,
which was done, and the prisoner sentenced.

In Easter term, Byles obtained a rule, calling upon the
justices and clerk of the peace, to shew cause why a man-
damus should not issue, commanding them to cancel the
alteration made by the said clerk of the peace in the minute
of the verdict, or to alter the minutes of the verdict so given,
according to the fact.

(s) If it be done by mischance or negligence, it is no felony, 3

. Inst. 67.
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Biggs Andrews, and Sydney Taylor, were about to shew.
cause, when they were stopped by the Court.

LiTTLEDALE, J.—Was any authority shewn to the Court
when this rule was obtained? In Rer v. Carlile(a), the
record was brought into this Court by writ of error.

Byles, in support of the rule. If the record be brought
bere by writ of error, this Court cannot compel the amend-
ment. But this Court has the power to correct the prac-
tice of an inferior Court, where it tends to injustice. This
Court will interfere by mandamus, where an inferior Court,
in a matter of practice, whether preliminary, or subsequent
to a judicial investigation, violates the law. This power
follows from the constitution of this Court. If the Court
of Quarter Sessions neglect to enter continuances, this
Court will compel them to do so, where the justice of the
case requires it. In Rex v. The Justices of the W. R. of
Yorkshire (b), the sessions having refused to hear an appeal,
this Court granted a mandamus, commanding them to enter
continuances and hear the appeal. In that case it was con-
tended that the justices were the proper judges of matters
of practice arising at their sessions, and that their decision,
unless manifestly wrong, ought not to be interfered with.
Lord Denman, C. J. says, “ I have always understood that
this Court will interfere to see that no illegal practice pre-
vails at the Court of Quarter Sessions,” The verdict was
properly entered, in the first instance, by the clerk of the
" peace. That is the only mode by which a verdict can be
recorded at the time of delivery, as appears from what
fell from Lord Tenterden, in Rex v. Carlile; and the
Court of Quarter Sessions had no right to direct the alter-
ation of the minute. [Patteson, J. You do not furnish
us with any instance of the Court interfering after the
record has been made up.] There are several cases in
which this Court bas, on error, refused to amend; Salter v.

(a) 2 Baro. & Adol. 971. (b) Ante, ii. 390, 396.
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8lade (a), France v. Parry (b), Mellish v. Richardson (c).
A writ of error is the proper remedy, where the error is
judicial and on record; a mandamus, where the error is, as
in this case, in a proceeding ministerial or extra-judicial ;
Com. Dig. Mandamus, (A.) If this mandamus is re-
fused, the trial by jury in Courts of Quarter Sessions may
almost be dispensed with. If the Court entertain a doubt,
the mandamas ought to be isswed. [Patteson, J. If a man
is improperly convicted before a Court of oyerand terminer,
the practice is to apply to the judge. If we were to assume
a jurisdiction in this case, it would extend to every Court
in the kingdom. We might even interfere in a trial at bar,
before the Court of Cemmon Pleas. In Rez v. Bowman (d),
the mandamus was to make up the record.] In Rex v. The
Justices of Wiltshire (¢), Lord Ellenborough said, * The
magistrates certainly had a discretion to exercise with re-
spect to what was reasonable time for giving the notice of
appeal, but we have also a kind of visitatorial jurisdiction
over them, in the exereise of such discretionary power. In
the case of ar appeal respecting the settlement of a pauper,
the Court of Quarter Sessions give judgment for the appel-
lants, but refuse to award the costs of maintenance ; a man-
damus lies to compel the Court to amend their judgment,
by giving to the appellants the costs of maintenance” (f).
The rule must be the same m crinvinal cases. Suppose the
jury to return a verdict of “not guilty,” and the chairman to
direct a verdict of “ guilty” to be entered,—surely this Court
would interfere. Here, there was a mistake in practice,
subsequent to the judicial proceeding. A jury may, m
criminal as well as in civil cases, insist on giving a special
verdict, and it was formerly their safer course, for if they
gave a false verdict, they were liable to attaint (g); Dow-

(a) Ante, iii. 717. (f§ St. Mary's, Nottingham, v.

(3) 1 Adol. & Ellis, 615. Kirklington, 2 Bott. 756.

(c) 9 Bingh. 125; 6 Bligh, 70; (g) But not if the indicted were
2 Moore & Scott, 191. found guilty,as then he would have

(d) Reported as Res v. Justices been convicted by 24; 1 Roll. Abr.
of Middlesex, ante, iti. 110. 280; nor npon a verdict on an ap-

(¢) 10 East, 404. peal of felony, F, N. B. 107, (L.)
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man’s case(a); 2 Hale’s Pleas of the Crown, 302; 4 Bla.
Com. 360. The finding of the jury in this case was a good
special verdict. The verdict amounts to an acquittal, for
the word ¢ guilty” may be rejeeted as a.conclusion of law
repugnant to the premises; Bacon’s Abr. Verdict, E., Fos-
ter v. Jackson(b), Priddle v. Napper(c); indeed it is not
necessary to reject the word “ guilty,” for that may mean
guilty of the trespass.

LirrLEDALR, J.(d).—] am of opinion that we bave no
power to issue this mandamus. The sule is for a manda-
mus to cancel the alteration made by the clerk of the peace,
or to alter the minute of the verdict according to the fact.
It may be admitted that this Court has a species of super-
intending jurisdiction over inferior Courts, but we must see
that this jurisdiction has before been exercised in the manner
now proposed. It is urged that we interfere with the Court
of Quarter Sessious, and oblige them by mandamus, in cer-
tain cases, to enter continmances and hear an appeal. In
those cases this Court merely puts the Court of Quarter
Sessions &s motion, and obliges them to decide. In Rex v.
Bowman(e), this Court merely disected the Court of Quarter
Sessions to make up the record; and that was dome after
some difficalty. We have no authority to interfere with
the practace of other Courts in this way. At the assizes,
disputes sometimes arise as to the mode of entesing the
verdict. If we interfere in this case, we may as well inter-
fere with the proceedings at the assizes (f), or with the
proceedings of any other Court in the kingdom. Whether
the verdict is entered properly or improperly, is matter for
the consideration of the Court in which the trial takes place.

(a) 9 Co. Rep. 12 b. under the authority of the Court
(%) Hob. 53. out of which the record issues, the
(¢) 11 Co. Rep. 9. Courts asbove do exercise control

(d) Lord Denman, C.J. had left  over verdicts found at nisi prius;

the Court to sit as Speaker of the  secus as to verdicts found before,

House of Lords. Justices of oyer and terminer or of
(¢) Vide ante, 142, (d). gaol-delivery, who derive their au-
(f) As the judge of assize acts  thority solely from the crown.
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The finding of the jury might perhaps amount to some-.
thing to be returned, but as no instance has been given of
an exercise of jurisdiction in a similar case, this rule should,
in my opinion, be discharged.

Parreson, J.—If there had been any authority for this.
course of proceeding, we should have been desirous to pro-
ceed to ascertain whether justice has been done in this case.
But as no authority has been adduced, we ought not, in my
opinion, to interfere. The cases cited, in which this Court
has by mandamus compelled the Court of Quarter Sessions
to enter continuances and hear an appeal, do not resemble
this case. The Court, by ordering continuances to be en-
tered, is only supplying a defect, and the mandamus in such
cases commands the Court of Quarter Sessions fo hear an
appeal. It is necessary that there should be continuances
entered, to give the Court of Quarter Sessions jurisdiction,
and for that purpose they are directed to be entered. So,
if it were necessary, as in Rexr v. Bowman, that a record
should be made up, this Court would interfere by manda-
mus, as it did in that case. But I have always understood
that this Court would send a mandamus in general terms,
and would not require the inferior Court to do a specific act
in a particular mode. It would be wrong to issue a man-
damus merely for the sake of a return. If the jury really
did mean that the prisoner should be acquitted, the proper
course is to apply to the secretary of state.

WirLiaus, J.—I see no reason why we should interfere
by mandamus. Where the Court of Quarter Sessions
altogether decline to hear a matter which is within their
jurisdiction, this Court has the power to issue a manda-
mus to compel them to do so. But we do not direct a
mandamus to do a specific act. If parochial officers refuse
to make a rate, this Court will, if necessary, compel them
to make one, but we do not command them to make an
equal rate (). Were we to interfere in this case, we should

(a) 1 Nol. P. L. 62.
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be doing that for which no precedent can be adduced. I  1835.

. e . . « L. . o\~
cannot distinguish this from any other point in practice. The Kixa
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Rule discharged. SurroLx,

————

Exr parte W. H. CARMICHAEL SMYTH,

MR. SMYTH moved for a rule nisi for a writ of prohi- The temporal

bition to the Judicial Commnittee (z) of the Privy Council, Courts cannot
entertain a

under the following circumstances:—A suit was com- question, whe-

. . : er, in a
menced in the Consistory Court of London, in 1831, ticular mg‘:'

against Mr. Smyth, by his wife. The judge decided against admitted to be
Mrs. Smyth upon a part of the case, and refused to order g:le::;::;::t,
Mr. Smyth to appear absolutely. Mrs. Smyth appealed 3:: E::j"“ of
to the judge of the Arches Court, who decreed that she tical con?:::,
had not appealed to bis Court in due time and place ; and beeﬁm'::‘“;;_
thence again to the Court of Delegates, who decided ral Courtscan
against the appeal, and rel.nitted the cause back. The g;'::}g::fa?"gm.
cause being returned, according to the ordinary process, to ceefil!s in an

the Consistory Court, the judge of that Court decreed that ::&T:@uw

the suit should proceed as if there had been no appeal. Wr}::r;;?(:his

On 11th February, 1833, Mrs. Smyth appeared and ten- Eommy':ﬁ the

dered additional articles to the libel which had been pre- E;;'ﬁ:}di‘;"f
viously brought in by her, and prayed leave to correct the manifestly out
Oth and 10th articles of such libel in a certain respect, and gi:,h: utﬁ:dw'
further prayed the judge “to assign to hear on admission Court,

of the said libel so altered, and of the additional articles,

the by-day.” The judge refused to receive the additional

articles, and rejected the said prayers. Mrs. Smyth there-

upon appealed from this decision to the Arches Court of
Canterbury. On 9th May the judge of the Arches Court

decided in favour of the appeal, reversed the decree appealed

from, retained the principal cause, decreed a monition to

the judge of the Consistory Court to transmit the original

(o) Vide post, 147 (a).
YOL. V. L
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1835.  libel, and gave the appellant leave to correct, in the manner
E:";‘:e proposed, the Oth and 10th articles of the libel when
Suyrs. transmitted, and to bring in the additional articles which

she had tendered. Mr. Smyth appealed against this deci-
sion to His Majesty in Council, by whom it was referred to
the Judicial Committee of the Privy Council. Before
the appeal came on to be heard, Mr. Smyth prayed the
lords of the council to reverse the decree appealed from,
to retain the pretended principal cause, and therein to dis-
miss him, the appellant, from all further observance of
justice in the premises, Mrs. Smyth then prayed their
lordships to affirm the decree appealed from, to retain the
principal cause, and therein to assign to hear immediately
upon the admission of the libel and additional articles, and
that a monition should issue against the judge of the Cons
sistory Court to transmit the original libel, and also a mo-
nition to the judge of the Arches Court, to transmit the
additional articles. Their lordships, on 12th February,
1835, reported to His Majesty that the decree appealed
from ought to be reversed, the principal cause retained,
and that therein Mr. Smyth should appear absolutely;
that they should assign to hear, on admission of the origi-
nal libel and additional articles, and should decree a mao-
nition to the judge and registrar of the Consistory Court
to transmit the original libel, and a monition against the
judge and registrar of the Arches Court, to transmit the
additional articles to the Committee or their surrogate,
And their lordships ordered, thatin case His Majesty should
confirm their report, Mr. Smyth should appear absolutely
before their lordships’ surrogate, at the Common Hall at
Doctors’ Commons, at ten o’clock on the day following
such confirmation. Mr. Smyth objected to his being
assigned to appear absolutely, but the report was, on 23d
February, 1835, confirmed by His Majesty in council.

Mr. Smyth, in support of his motion. The Judicial
Committee had cognizance of the cause generally, but they
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bave decided upon a matter which was coram non judice,
de facto, and also de jure. They had mo right to require
an absolute appearance. The question, whether the par-
ties should be directed to appear absolutely, was not the
subject of appeal, nor was such direction prayed for on
occasion of either of the appeals. The Judicial Committee
had no jurisdiction except over the subject-matter of the
appeal. [Patteson, J. The subject-matter is properly a
matter cognizable in the Spiritual Court. I do not see
how we can interfere, unless they intermeddle beyond their
jurisdiction, in temporal matters. Littledale, J. The king
appears by the act(a) to be the person toact. We cannot
issue a prohibition to the king.] The Judicial Committee
are, by the act, substituted for the Court of Delegates.
[Caleridge, J. By the act, the power of enforcing the judg-
ments of the committee is given to the king himself in
person.] Under the old law, the appeal from the Court
of Arches was to the king in Chancery, who delegated the
matter to persons who were thereby created a Court of
Delegates. The Judicial Committee of the Privy Council
and the Court of Delegates, stand on a similar footing ; and
prohibitions have issued to the Court of Delegates. [Pat-
teson, J. The Judicial Committee are only to make a

@S &a W 4,c 61,53,
which enacts ¢ that all appeals
and complaints in the nature of
appeals, whatever, which either by
virtue of this act, or of any law,
statute, or custom, may be brought
before His Majesty, or His Majes-
ty in council, from or in respect of
the determination, sentence, rule,
or order, of any court, judge, or
Judicial officer, and all such ap-
peals as are now pending and un-
beard, shall, from and after the
passing of this act, ba referred by
His Majesty to the said Judicial
Committee of his Privy Council;
and that such appeals, causes, and

matters, shall be heard by the said
Judicial Committee, and a report
or recommendation thereon shall be
madeto His Majestyin council for
his decision thereon, as heretofore,
in the same manner and form as
has been heretofore the custom
with respect to matters referred by
His Majesty to the whole of his
Privy Council, or a committee
thereof, (the nature of such report
or recommendation being always
stated in open court).” .

The appeal to His Majesty in
Council was substituted for that
to the Court of Delegates, by
2&3 W. 4,¢c.03.

L2
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report .or recommendation to His Majesty in Council for
his decision. The act expressly draws a distinction.] 3
Bla. Com. p. 112, 113; 24 H. 8, c. 12; Wood’s Institute,
book iv. ¢. 1, were referred to.

Lord DenmAN, C. J.—We will look at the affidavits,
and consider of this matter.

In the course of the term Lord DenxmaN, C. J., de-
livered the judgment of the Court. After stating the facts
disclosed by the affidavits, his lordship proceeded thus:—
The ground of appeal by Mrs. Smyth was the refusal of
the judge of the Consistory Court to grant leave to correct
ber original libel in certain respects, and “ to admit addi-
tional articles to her libel, and to assign to hear on admis-
sion of the said libel so altered, and of the additional
articles, the by-day.” The Court of Arches decided in
favour of Mrs. Smyth. The Judicial Committee, on appeal,
have reversed that decision, but have gone on further to
retain the principal cause, and to direct Mr, Smyth to ap-
pear absolutely.

This last part of their decree forms the ground of the
present application. It is admitted that the suit is solely
of ecclesiastical cognizance, and no matter has arisen in
the progress of the suit which interferes with that cogni-
zance; but it is alleged that the Judicial Committee have
exceeded their jurisdiction in decreeing Mr, Smyth to ap-
pear absolutely, the question of such appearance not being
in any way the subject of appeal. It appears that this

~ question had been the subject of a former appeal to the

Court of Delegates, when it was decided in favour of Mr.
Smyth, on the ground that such appeal was not brought in
due time.

In the present appeal, the prayer of both parties is, that
the principal cause should be retained. The Judicial Com-
mittee have retained it, and have decreed Mr. Smyth to
appear absolutely.
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Whether they are right in sodecreeing, or not, is aquestion 1835
of practice, not of jurisdiction. The temporal Courts can- Ex parte
not take notice of the practice of the Ecclesiastical Courts,  Smyrm.
or entertain a question whether, in any particular cause,
admitted to be of ecclesiastical cognizance, the practice
has been regular. The only instances in which the tem-
poral Courts can interfere, by way of prohibiting any par-
ticular proceeding in an ecclesiastical suit, are those in’
which something is done contrary to the general law of the
land, or manifestly out of the jurisdiction of the Court.

The proceeding here complained of comes within neither
of those heads, and therefore we are of opinion that the rule’
prayed for ought not to be granted.

Rule refused.

—*—:

Henry PriNGLE BruyEres, Esq. v. JouNn HaL-
coms, Esq.

DEBT, for the costs and expenses of opposing a petition The Court

to the House of Commons, complaining of the return of ?"l‘élg;‘;;‘:ltlg"
Sir Jokn Rae Reed, bart., as member for the town and port Le euteredGup
of Dover, and of the conduct of the plaintiff as retuming.ﬁ:“:l;;,g) one
officer. certificate of

. ) he S £
In Michaelmas term 1831, a rule was obtained by D. :b: ougee:f?

Pollock, calling upon the defendant to shew cause why the g‘;“;‘:;‘:::’ff“

plaintiff should not be at liberty to enter up judgment opposing an
upon the certificate of the Speaker, pursuant to 9 Geo. ?, :i::l?hg:t;t
c. 22, s. 63, That section is as follows :—* That it appears utgon

. . affidavit, that
shall- and may be lawful for the party or parties entitled e certificate

was founded

upon the report of d select committee for trying the merits of the petition, which was
not duly appointed according to the provisions of that act.

Where a party, who has presented a petition to the House of Commons, complaining
of an undue return, does not appear at the time appointed for taking the petition into
consideration, or within an hour afterwards, a committee for the trial of the merits of
the petition cannot be elected ; but the petition should be discharged.

ere, as to the mode in which the Speaker’s certificate for costs, under @ Geo. 4, ¢
22, should refer to the repoit of the examiners appointed to tax those costs.
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to such costs and expeuses, or for his, her, or their executors
or administrators, to demand the whole amount thereof so
certified as above, from any one or more of the persons, re-
spectively, who are hereinbefore made liable to the payment
thereof in the several cases hereinbefore mentioned ; and in
case of non-payment thereof, to recover the same by action
of debt in any of His Majesty’s Courts of record at West-
minster; in which action it shall be sufficient for the plain-
tiff or plaintiffs to declare, that the defendant or defendants
is or are indebted to him or them in the sum to which the
costs and expenses ascertained in manner aforesaid shall
amount, by virtue of this act; and the certificate of such
amount, so signed as aforesaid by the Speaker, shall have
the force and effect of a warrant to confess judgment ; and
the Court in which such action shall be commenced shall
upon motion, and upon production of such certificate,
enter up judgment in favour of the plaintiff or plaintiffs
named in such certificate, for the sum specified therein to
be due from the defendant or defendants in such action, in
like maoner as if the said defendant or defendants had
signed a warrant to confess judgment in the said action, to
that amount.” Upon the affidavits, the following facts ap-
peared :—Mr. Halcomb was a candidate, at the general elec-
tion in July and August, 1830, to represent the town of
Dover in parliament ; but Sir John Rae Reed, bart., the
other candidate, was returned as the member elected, by the
plaintiff, who was the mayor and returning officer. In
November 1830, Mr. Halcomb presented a petition to the
House of Commons complaining of an undue election and
return of Sir Jokn Rae Reed, and also complaining of the
conduct of the plaintiff as returning officer. This petition
was ordered to be taken into cousideration on the 8th of
March, at three o’clock p.m. The petitioner did not,
however, attend on that day, nor did any counsel or agent
attend on his behalf; but the House of Commons never-
theless proceeded to ballot for, and appointed a select com-
mittee, On the following day the committee met to try
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the merits of the petition, when Mr. Halcomb’s solici-
tor, without any directions from him, stated to the com-
mittes, that Mr, Halcomb was absent from London, having
left in his hands a second petition to the House of Com-
mouns for leave to withdraw the former petition, as required
by the statute § but that he had understood that the latter
petition could not be received. He, however, offered it to
the committee in explanation of Mr. Halcomb’s absence,
and further stated, that he had no instructions to prosecute
the first petition, and declined to take any part in it before
the committee. The counsel for the sitting member then
referred to the 9 Geo. 4, c. 22, s. 3, and suggested that
their proceedings were illegal, for that the petition ought to
bave been discharged in consequence of the non-appear-
ance of the petitioner at the House on the preceding day.
But the counsel for the returning officer stated, that he had
been put to considerable expense, and therefore prayed that
the petition of the defendant might be considered frivolous
and vexatious. The committee shortly afterwards determined
and reported that Sir Jokn Rae Reed was duly elected, and
that Mr. Halcomb’s petition appeared to them to be frivo-
lous end vexatious. Soon after the decision of the com-
mittee, the costs and expenses of the plaintiff were taxed,
and the Speaker granted to the plaintiff a certificate,
which was as follows :—* Whereas A. B. and C. D. were
duly eppointed and directed by me, according to the act
pasted in the Oth year of the reign, &c. (entitled &c.),
to examine and tax the costs and expenses of Henry
Pringle Bruyeres, returning officer at the last election of
&c., incurred by him in opposing the petition of Jokn
Halcomb, esq. complaining of an undue election and re-
turn of Sir John Rae Reed, bart., have reported to me the
amount thereof. Now I do hereby certify, that the said
costs and expenses allowed in the report, amount to the
sum of 341/ 3s.9d. and that the said John Halcomb is
liable to the payment of the said costs and expensess
Given under my hand the 22d April 1831.”
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Sir William Follett,in Easter term last, shewed cause. The,
power of this Court cannotbe put in motion, unless: the
provisions which authorize the entering up of judgment.
upon the Speaker’s certificate, have been complied with.

There are two species of objection to this certificate, the
one in substance, the other in matter of form.

I. The committee, upon whose report the present certi-
ficate is based, was illegally appointed. The petitioner-
not attending the House at the time appointed, this peti-
tion should have been discharged. The authority of this.
Court depends entirely on 9 Geo. 4, c. 22, which was
passed to consolidate and amend the laws relating to the:
trial of controverted elections; and in order to shew the
illegality of the proceedings of the House of Commons, it
is necessary to examine many of the provisions of that
statute. Section 2 enacts, ‘that whenever a petition com-
plaining of an undue return of any member to serve in par-
liament, shall be presented to the House of Commons.
within such time as shall be from time to time limited by
the House, a day and hour shall be appointed by the
House for taking the same into consideration, and notice
thereof in writing shall be forthwith given by the Speaker to
all parties so petitioning, and to the sitting members, and,
where the conduct of the returning officer is complained of
to the retuning officer, accompanied with an order to the

parties to attend the House at the time appointed, by them-

selves, their counsel, or agent.” By sectious 17 & 18, the
mode of ballotting for the committee is regulated; and a
list of 33 members, chosen by ballot, is to be reduced to
eleven, by each party’s alternately striking off one of the.
33, until so reduced. By section 33, if there are more than
two parties before the House on distinct interests, each of
the parties is successively to strike off the name of a mem-
ber, in succession, from the 33 chosen by ballot, until the
number is reduced to eleven. It is manifest from this
section, that the legislature was exceedingly anxious that all
parties should be present when the list was reduced. The
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petitioner in this case did not appear, and he knows not
how thelist was reduced. By section 34, if within one hour
after the time appointed for taking any petition into con-
sideration, the sitting member or the party opposing the

petition shall not appear, his place is to be supplied, in re-.

ducing the list, by the clerks appointed to attend the com-
mittee. It is probable that the clerk of the committee,
erroneously thinking this section applicable to the case of
the petitioner not appearing, proceeded to reduce the list.
By section 40, the committee are to try the merits of the
return and election, and are to report their decision to the

House, and at the same time they are to report to: the:

House whether the opposition appeared to them to be- fri-
volous and vexatious. Section 57 enacts, * that whenever
any committee appointed to consider the merits of any peti-
tion, shall report to the House with respect to any such
petition, that the same appeared to them to be frivolous

and vexatious, the parties who shall have appeared before:

the committee in opposition to the petition, shall be entitled
to recover from the petitioner the costs and expenses which
such parties shall have incurred in opposing the same, such
costs and expenses to be ascertained in the manner herein-

after directed.” By section 60, the mode of ascertaining the-

costs is pointed out: Upon application within three months
after the determination of the merits of the petition, the
Speaker is to name two persons to tax the costs, and those:

persons are required to examine the same and to report the:

amount thereof, together with the name of the party liable to
pay the same, to the Speaker, who shall, upon application,
deliver to the parties a certificate, signed by himself, assess-
ing the amount of the costs, expenses, and fees allowed in
such report, together with the name of the party liable to
pay the same; and such certificate, signed by the Speaker,
shall be conclusive evidence of the amount of all de-
mands in all cases and for all purposes whatsoever. The
certificate is only declared to be conclusive as.to the
amount, and cannot be considered as conclusive of any
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other matter, The 63d section is the one on which this
proceeding is founded. By that section it is provided, that
it shall be lawful, &c.(a). By the third section, * The
House may alter the day and hour so appointed for taking
any such petition into consideration, and appoint some sub-
sequent day and hour for the same, as occasion shall require,
giving to the respective parties the like notice of such
alteration, accompanied with an order to attend on such
subsequent day and hour as aforesaid ; and if, within one
hour after the time fixed in the manner hereinafter directed
for calling in the respective parties, their counsel, or ageats,
for the purpose of proceeding to the appointment of &
select committee, the petitioner or petitioners, or some one
or more of them, who skall have signed any such petition,
shail not appear by himself or themselves, or by his or their
counsel or agents, the order for taking such petition into
consideration shall thereupon be discharged, and such peti-
tion shall not be any further proceeded upon.” As Mr.
Halcomd did not attend to appoint a committee, it is mani~
fest that the proper course for the House to have pursued
was to discharge the order for taking the petition into con-
sideration, and not to proceed to appoint the committee, as
they have done. But the committee having met, and made
a report, the parties have thought fit to proceed upon a
clause in the act which is not applicable. The question
then is reduced to this, whether, conceding that the House
of Commons have acted contrary to law, the Speaker’s
warrant is to be considered as conclusive and binding upon
this Court, If so, there is no relief for the defendant. It
was eaid, upon moving for the rule in this case, that this
Court has no right to iaterfere with the proceedings of the
House of Commons, and that this Court has no jurisdic-
tion to inquire whether that House has acted legally or
illegally, It is true that this Court will not set itself up to
inquire generally into the legality of the proceedings of the
House of Commons ; but when it is asked to issue its pro=

(a) Supra, 149, 150,
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cess, as in this case, upon the certificate of the Speaker,
this Court will inquire whether the certificate was given
under the circumstances on which alone the act awthorizes
itto be given. When it is said that the certificate shall
have the force of a warrant of attorney, that is to be under-
stood of u certificate signed in accordance with the provi-
sions of the statute. It was suggested from the bench,
upon a former occasion, that the production of the certifi-
cate was sufficient. All the reported cases, however, shew
that the Court will inquire into the regularity of the certifi-
cate : Strachey v. Turley (a), Magrane v. White (b), Er parte
Williams (¢). [Coleridge, J. In that case the Court were
of opinion that the committee had done wrong.] Gurney v.
Gordon and another, in error(d),

II. The second ohjection is, that the certificate is infor-
mal, as it does not appear upon the face of it that the exa-
miners had found that Mr, Halcomb was liable. [Lord
Denman, C.J. Are we not to infer that the Speaker has
dove his duty?] The contrary appears. It was the duty of
the examiners to determine who was the party liable, and
toreport it to the Speaker. Such report should bave been
recited correctly in the Speaker’s certificate, and the lia-
bility of Mr. Halcomb should also have been certified as
consequent upon that report. Another informality is, that
the certificate omits to state that application was made to
the Speaker within three months after the determination of
the merits of the petition.
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David Pollock, contrd. It is sufficient for the plaintiff First point :

to produce the Speaker’s certificate, and it is to be as-
sumed that every necessary preliminary step has been taken.
The 63d section declares that the certificate of the Speaker
thall have the force and effect of a warrant to confess

(a) 7 East, 507; 8. C. 11 East, (c) 8 Price, 3.
104, (d) 9 Bingh. 87; 2 Moore &
() 2 Mann. & Ryl. 440; 8 Scott, 187; 2 Crompt. &Jerv. 614;
Bern. & Cressw. 4183, 8 Tyrwh. 616,
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jndgment, and that the Court in which the action shall be
commenced shall, upon motion, and on the production of
the certificate, enter up judgment in favour of the plaintiff,
as if the defendant had signed a warrantto confess judgment.
It is contended that these words give this Court jurisdic-
tion to inquire into the merits of the case and the legality
of the proceedings of the House of Commons. This
Court will not make any such inquiry. In every case in
which the Courts have refused to enforce the certificate,
they have proceeded on the ground of a defect apparent
on the face of the certificate. In Strachey v. Turley the
informality was apparent on the face of the certificate. So
in Magrane v. White. Ex parte Williams, which was a
case decided by the Court of Exchequer, was a proceeding
on the recognizance. There is therefore a material dis-
tinction between that case and this,

But, supposing that this Court will take cognizance of
what passed when the committee were ballotted for, still, if
they were de facto appointed, it is sufficient; since the
30th section declares that the eleven members, from and
after' the time of their being sworn, shall be deemed and
taken to be a select committee to try and determine the
merits of the return or election appointed by the House
to be by them taken into consideration.

With respect to the alleged informality, it has been
assumed, in the argument on the other side, that the
examiners have not made a report, to the Speaker, of the
liability of the defendant. It should, on the contrary, be
assumed that this was done before the Speaker made his
certificate. It would indeed be a violent conclusion to
infer that the report of the examiners as to liability was not
made, and that the Speaker has improperly granted a certis
ficate.

Cur. adv. vult.

Lord DenMaN,C. J., in the course of this term delivered
the judgment of the Court as follows : —
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This was an action of debt, founded on the 63d section
of 9 Geo. 4, c. 22, to consolidate and amend the laws
relating to the trial of controverted elections or returns of
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the 63d section(a).) The Speaker’s certificate was produced,
finding a certain amount of costs, and that the defendant
was liable to pay them to the plaintiff. Some objections
were made to the form of it, which we need not consider,
as our judgment proceeds upon other grounds; and we
assume, for the purpose of this argument, that the certifi-
cate was correct in its form, within the 60th section, which
farther enacts that the Speaker’s certificate shall be conclu-
sive evidence of the amount of such demands, in all cases
and for all purposes whatsoever.

The enactment by which the certificate is made available
for rendering a party liable to costs, is the 57th section,
providing, that, whenever any committee appointed to con-
sider the merits of any petition complaining of an undue
election shall report to the House that the same petition
appeared to them to be frivolous and vexatious, the party
opposing such petition shall recover, from any party who
signed it, the full costs of opposing it,—to be ascertained in
manner thereinafter directed,

For the amount of costs thus ascertained, the plaintiff
obtained a rule to shew cause why judgment should not be
entered up ; against which, cause was shewn upon affidavits,
from which it plainly appeared that the committee itself
was not legally formed within the statute; for the third
section expressly enacts, that if within one hour after the
time fixed, in the manner thereinafter mentioned, for calling
in to the House the respective parties, their counsel, or
agents, for the purpose of proceeding to the appointment
of a select committee, the petitioner or petitioners, or some
or one of them who shall have signed the petition, shall not
appear by himself or themselves, or by his or their counsel
or agents, the order for taking such petition into considera-
tion shall thereupon be discharged, and such petition shall

(a) Supra, 149, 150.
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pot be further proceeded upon. Now the affidavits elearly
shew that no petitioner did appear, either in person or
by deputy, within one hour of the time specified, or indeed
at any time. The statute therefore expressly required that
the order should be discharged, and the petition no farther
proceeded upon.

The same affidavits, however, state, that the Committoe
Was 8 fact appointed ; but it could not he reduced from 33
to 11, as the act requires, in the manner directed by the 30th
section, for that sssumes the presence of some person
acting for s petitioner, who is to strike off names alter.
nately with other parties. The Committee, however, were
swarn, met, appointed a day for trying the merits, and
on that day voted the defendant’s petition frivolous and
vexatious, in his absence, and without the presence of any
person autharized by him. It waa objected at the bar, that
none of the Courts in Weatminster Hall are at liberty to
inquire into the legality of proceedings by the House of
Commons, nor can do so, consistently with the respect due
to the privileges of that body, It is unnecessary to enter
upon that general question in the present case, for in this
instance, at least, we are bound to iustitute the inquiry, as
our assistance is prayed to give effect to the Speaker's
certificate, and we should be unwarranted in issuing our
process to that end, unless we saw that his certificate was
founded on 3 proceeding legal by act of parliament, and
in compliance with those general principles of justice which
are binding on all jurisdictions. The certificate by itself
possesses na authority to issue process; recourse must
be bad to the act for that purpose, and, obviously, that
can only be in cases where the act applies. If this were
otherwise, the Speaker’s certificate that A. owed B. a sum
of money, without mare, would autborize, nay, compel the
Court ta issue execution against B., to seize his goods and
throw him into prison,

But the Speaker’s certificate here produced plainly re-
fers to the GOth section of the statute, for it recites a report
of examiners appointed under its provisions, and by them



TRINITY TERM, V WILL. IV.

empowered to tax the costs of prosecuting or opposing
any petition presented under the provisions of that act.
But their costs become due by the 57th section, already
cited, the words of which, it is true, apply to any commitiee
to try the merits, but which must, we think, be coafined to
committees duly appointed under the act, and possessing
the powers it confers. The House of Commons does nat,
by virtue of the act, lose its power to appoint an unsworn
committee to try the merits of an election, by the examinae
tion of witnesses not upon oath. Many cases may be sup-
posed in which this ought to be done ; but though the des
cision of such a committee should be, that a petition was
frivolous and vexatious, it is clear that the Liability to pay
costs would not ensue, nor, if they should be awarded,
could payment be enforced in a court of law.

The 30th section has been supposed to give validity to
any committee de facto appointed, and to supersede all in-
quiry into the process actually pursued in appointing it.
The words are, “ the said eleven members shall be sworn
at the table, well and truly to try the matter of the petition
referred to them, and a true judgment to give according ta
the evidence, and shall be deemed and taken to be a selagt
committee, legally appointed to try and determine the merits
of the return or election appointed by the Hause to be by
them taken into consideration, from and after the time of
any such select committee having been sworn at the table,”
And these words may possibly have been introduced with
the intention of dispensing with the proof ef the facts, which
must concur to give a committee jurisdiction, though they
are not very well selected for the purpose. But they de not
exclude proof that the preliminary facts never did take place,
nor prevent the consequence that the jurisdiction never was
created. The proof in the present instance is, that the
committee was appointed in a state of things in which the
statute required that it should not be appointed. It there-
fore had no power over the petitioner; and the repart,
that his petition was frivolous and vexatious, it had no
right, under the statute, to make. The Speaker could ot
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1885. lawfully put the examiners in motion to tax the costs : Their

v~ report was an unauthorized statement of an immaterial fact,
Baovsses and the Speaker's certificate of its being made, could give
Harcows. it no authority.

The party in this case is not without a remedy for his
costs, under the 5th section, if he brings himself within
the third section, on the recognizances thereby required.

It follows, in our opinion, from the previous examination
of the statute, that as the Speaker’s certificate, to which
the act assigns the effect of a warrant of attorney to confess
Jjudgment, must be one founded on the report of a committee
appointed in conformity with the act, and as this committee
has not been so appointed, the rule for entering judgment in

" this case must be discharged.
Rule discharged.,

——

The Kine v. The Justices of the Town and County of the
Town of NoTTINGHAM. ‘

Allbusiness A Rule had been obtained, calling upon the above jus-

i he . .
::l;::ge;ot’t ® tices to shew cause why a mandamus should not issue

:l;glﬁ‘;‘;“'e_ commanding them to permit C. D’A. Shelton to inspect and
ment of t;ge examine, and to have copies or extracts of, the several bills,

county rate, 1k
must be trans- 3CCOUDLS, vouchers, and papers, exhibited to and allowed

acted by the and passed by them at the general quarter sessions of the
{,;::céfn::,; peace, holden by adjournment, in and for the said town
but no rate-  gnd county on 30th April last, and the amounts whereof

f,f‘gf,ﬂ,?{,e'}f,';, were then and there by them directed to be paid out

g:“:’r‘t”‘i':gh‘ of the county-rate of and for the said town and county.
tiled inany The affidavits of Mr. Shelton (an attorney), upon which
way to inter- .

fere with the exercise of the jurisdiction of the justices in respect of such assessment, &c.

Therefore, a rate-payer present at an adjourned sessions held for the purpose of al-
lowing the accounts, &c. to be charged upon the county rate, is not entitled to inspec-
tion of such accounts, &c., previously to their allowance. .

Although it appear that such accounts, &c. were inspected, examined, and the
amounts adjusted at a private meeting of justices held previously to such adjourned
sessions, and that at such sessions the accounts, &c. were allowed, upon the total
amounts thereof, and the names of the parties to whom due, being openly read in Court.

Semble, that a rate-payer is entitled to inspection of such accounts, &c. upon applica-

tion on a day subsequent to the allowance,
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this rule was obtained, stated, that he was ratable in the
parish of St. Mary, Nottingham ; that on 9th April a ge-
neral quarter sessions for Nottingham was held, and ad-
journed to 30th April ; that public notice was given that
on that day the business appertaining to the assessment,
application, and management of the county-rate would
commence ; that at such adjourned sessions, several bills
or accounts of charges and disbursements for business
and matters done and performed, and intended to be di-
rected to be paid out of the sums to be received by the
overseers of the respective parishes in Nottingham, as and
for the rate to be assessed upon the inhabitants of the
respective parishes, called the county-rate of Nottingham,
were produced by the clerk of the peace and treasurer
of the county of the town, and that it was then publicly
stated by him that the several bills and accounts had been
previously examined, audited, and allowed at a private
meeting held by the magistrates for that purpose ; that such
private meeting was held on the Friday preceding April 9th,
and that such bills were then and there examined, &c.; that
the deponent, at such adjourned sessions, required to be
permitted to Jook at and inspect the items of such bills, &c.,
at the same time stating that he claimed a right to look at
and inspect the same, with a view to obtain and give infor-
mation as to the propriety of the same being allowed and
paid out of the county-rate; but that the Court publicly
stated and decided that they would not allow or permit of
any inspection of or interference with any of the said ac-
counts, by any person or persons present, other than the
Court, or some or one of the members thereof ; that the
amount of such bills, and the names of the persons to whom
they were owing, were publicly read, and many of them
allowed without any particular inspection of the items
taking place on that occasion; that it had been and still
continued to be the constant usage of the magistrates of
Nottingbam, to hold private meetings a short time before
every general quarter sessions, for the purpose of examining
VOL. V. M
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and inspecting at such meetings the items of the several bills,
&c. to be charged upon and disbursed out of the county-rate ;
and that at such meetings the said bills were examined and
inspected, and the respective total amounts adjusted and
finally settled; that deponent’s attention had for many
years been called to the disbursements and payments made
out of the county-rate, and that if he were permitted to
examine and inspect, and have copies and extracts of the
several bills, &c., produced at the said adjourned sessions,
and allowed and directed to be paid out of the county-rate,
he should be able satisfactorily to make it appear, that
many sums of money, to a large amount, have been illegally
and improperly charged upon the county-rate.

Campbell, A. G. and Amos, now shewed cause. This
application is grounded on a misapprehension of the act of
4 & 5 W. 4,c. 48. That act is declaratory, and does not,
in the slightest degree, alter the jurisdiction or the power of
the justices. Before the passing of this act, bills were to be
allowed by the justices; and by this act it is enacted, that all
business relating to the assessment and application of the
county-rate shall be transacted in open court. It does
not follow from this enactment, that every stranger or even
every rate-payer, is to have a right to inspect the bills and
accounts, and enter into a discussion as to the propriety of
allowing them. Such discussion was the object which the
party bad in view when he required the inspection of the
bills, &e. Mr, Shelton did not apply for an inspection of
the orders after the allowance.

G. T. White contrd. Before the passing of this statute
it was held, in Rex v. Justices of Leicester (a), that a man-
damus lies to the justices and the clerk of -the peace of a
borough, to permit the attorney for and on behalf of per-
sons contributing to the county-rate, “ to inspect and take

(«) 7 Dowl. & Ryl. 370.
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copies of the last two rates made for the borough, and all
orders made for the expenditure of the same, and the seve-
ral orders of sessions made thereon, and all other proceed-
ings and documents relating thereto.” The application in
that case was very similar to the presest, Afterwards, the
actof 4 & 5 W.4, c.48, passed. That act,after reciting that
doubts had arisen whether it was requisite that the business
relating to the assessment, application, and management
of the county-rate, should be transacted by the justices
publicly and in open court, at their general or quarter ses-
sions, or any adjournment thereof, and that ¢ practice had
in many counties prevailed of transacting such business in

private, which had been found inexpedient,—for the removal -

of such doubts, and the prevention of such practice for the

fature,—declared and enacted, that, thereafter, all business_

pertaiwing to the assessment, application, or management
of the county-rate, or to any matter in respect whereof
the county-rate is chargeable, which the justices are autho-
rized and directed to do and transact at the general or
quarter sessions, or at any adjournment thereof, shall be

done and transacted publicly and in open court, at such’

general or quarter sessions, or adjournment thereof, and not
otherwise. Here, the business was in fact transacted at the
private meeting, in accordance with the former practice of
these justices, though the formal allowance took place in
open court. The object of this act will be defeated if such
an evasion of its provisions be allowed. That object was,
it is submitted, that all rate-payers should be permitted to
inspect the accounts of the expenditure, and to discuss
each item, if they thought proper, in court. Itis not, how-
ever, necessary to go this length for the purposes of the
present application.

Lord DExMAN, C. J.—It appears to me that this rule
must be discharged. The party wishes to inspect and
examine, and to have copies or extracts of the several bills
and accounts allowed by the justices, and the amounts

M2
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1835. - whereof were ordered by them to be paid out of the
"~ county-rate. It does not appear that he might not have
Th°:(m° had all that he asks. Perhaps, if he had applied after the
Justices of  allowance, be might have been permitted to have such in-
Norrinamaw, . . ..

spection, &c. At the time, however, when the application
was made, the Court were right in refusing to grant that
which was demanded. Supposing, therefore, that Rex v.
The Justices of Leicestershire be good law, I still think that

this rule cannot be made absolute.

LitrLepaLre, J.—The application should have been
made after the business was completed,—as upon some
subsequent day.

Parreson, J.—If we make this rule absolute, we
should make all the rate-payers of the county auditors, as
well ‘as the justices. The act only means that what the
justices do shall be done by them in public.

WiLviams, J.—I am of the same opinion. It was not
intended that the rate-payers should have a right to inter-
fere. That would be destroying the jurisdiction of the
Jjustices. 'This application goes too far, and is premature.

Rule discharged.

.

D

Rex v. Joun WiLsoN.

‘éco?ﬁcsixn CONVICTION by two justices of the peace, for a for-
d‘:e:in:: under Cible detainer. The return to a certiorari issued to the

8 H.6,c. 9, justices set out the conviction, (which see ante, iv. p. 758,
must shew an
unlawful ent
as well as a forcible detainer.
And therefore a conviction for a forcible detainer, which states an information and

complaint of an unlawful ejection and forcible detainer, but in which the justices pro-
fess to convict solely upon their own view of the forcible detainer, is bad.
Jugtices cannot convict of a forcible detainer upon their own view of the detainer,

without evidence that the entry was unlawful,
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upon a former application in this case ;) and also an inqui-
sition by twelve good and lawful men before the same jus-
tices and another, who say that the said J. W., into the said
messuage whereof B. and §. were lawfully and peaceably
seised in fee, unlawfully did enter, and the said B. and S.,
of and from the said messuage aforesaid, unlawfully ejected,
expelled, and removed, and the said messuage from the said
B. and §. uulawfully with strong hand and armed power
did hold and from them detain. On the inquisition was
indorsed a memorandum of restitution made by the same
three justices, to Bates and Stiles.

BM. D. Hill now moved to quash the conviction. He
contended that the conviction was bad, by reason of the
absence of any adjudication by the magistrates, that the
entry of the defendant had been unlawful as well as the
detainer forcible; and he relied upon Rex v. Oakley (a).

Sir W. W. Follett, in support of the conviction, referred
to the statutes 5 Ric. ¢, c. 8,15 Ric. 2, c. 2, and 8 Hen. 6,
c. 9; and contended that the magistrates were empowered
to convict upon their own view of a forcible detuiner, with-
out any evidence of the character of the entry. He con-
tended that the decision on the general point in Rex v.
Oakley did not apply, as in this case the information states
an unlawful entry, and that the observation of Patteson, J.
in that case, by which he supposed that learned judge to
bave sanctioned the precedent in Rex v. Elwell(b), was in
favour of the present conviction, which closely followed
that precedent. [Patteson,J. I did not mean to say that
the precedent in Lord Raymond is good. Magistrates can-
uot, upon their own view of the detainer, know any of the
circumstances of the entry.] It is sufficient, to bring a
party within the act, that the magistrates see him detaining

(a) Ante, i. 58; 4 Barnw. & (b) 21d. Raym. 1514; 3 Id.
Adol. s07. Raym. 360.

165

1835.
-~/
The King
0.
WiLson.



166
T 1885,

o~/
The Kixe

.
WrLsox.

CASES IN THE KING'S BENCH,

the land by force, for the statute says nothing of an unlawful
entry. [Patteson, J. Then the act is one for the benefit of
trespassers. It is impossible to say that I am not to detain
my property by force, against a person attempting to take
it from me.] The paramount object of the statute was Yo
prevent breaches of the peace. [Lord Denman, C.J. It
appears to be a violent outrage of common sense to say
that the magistrates are to act upon the mere view of a for-
cible detainer.] Regina v. Layton (a), Hawkins P. C.,
Book 1, c. 28.

Lord DExmAN, C. J.—That case of Regina v. Layton
is very singular. The Court took time to consider of
their decision, as it would seem by the report, but their

ultimate determination is not stated.
Cur. adv. vult.

On a subsequent day the judgment of the Court was
delivered by

Lord DenMmaN, C. J., who, after reading the conviction,
inquisition, and indorsement thereon, proceeded as fol-
lows :—

This conviction has been questioned before us on the
ground that no unlawful entry is averred even in the in-
formation, or proved by evidence, or adjudged by the jus-
tices ; and we are of opinion that the conviction is bad for
these reasons, perhaps for some others also.

The justices have proceeded on the statute 8 Hen. 6,
following up two statutes of Ric. 2, the object of which,
according to Hawkins, is to prevent breaches of the peace
by parties forcibly asserting their own rights. The earliest
statute merely prohibits the offence of forcible entry, on
pain of imprisonment ; the second gives summary power to
the justices; the third extends the remedy to cases where

(a) 1Salk. 156, 353, 540.
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the entry may have been peaccable, but is followed up by a
Jorcible detainer.

Io the case of Rex v. Oakley (a), we had to consider of a
conviction precisely similar to the present, except that it nei-
ther averred an unlawful entry nor an unlawful expulsion,—
the present conviction alleging the latter only: We all
agreed (Parke, J. indeed not without some hesitation) that
though by the third statute above mentioned, the original
entry need not be forcible, it must have been unlawful, to
give the magistrates jurisdiction. We see no reason now
for entertaining a different opinion, for otherwise the mani-
fest consequence would be, that a party seised in fee, and
uwlawfully dispossessed, who should afterwards peaceably
recover his possession and maintain it by force, might be
ejected, fined, and imprisoned by two justices ; but the
statute will not be found to invest them with such a power.,
The 5 Ric. 2, is in these terms :—* The king defendeth that
none from henceforth make any entry into any lands and
tenements but in case where entry is given by the law ; and
in such case not with strong hand, &c.; and if any man
from henceforth do to the contrary, and be thereof lawfully
convict, he shall be punished, &c.” The 15 Ric. 2, re-
quires that the former statute be carried into effect ; and
further, that at all times when such forcible entry shall be
made, and complaint thereof come to the justices of the
peace, they shall go to the place and commit the offender to
prison. The statute of Hen. 6 gives the like remedy in the
case there described. The foundation of the proceeding,
then, is not the complaint, but the fact,—a fact which, we
think, should be proved to the satisfaction of those who are
to exercise the power, and should appear on the face of the
conviction.

In what I am reported to have said in Rex v. Oakley, it

appears that 1 thought that the justices had there adjudged

the keeping out to be unlawful, and that I held the adjudi-
cation bad for want of specifying the facts from which its

unlawfulness was inferred. Speaking for myself, I think

(a) Supra, 165 (a).
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that holding correct, though not necessary for deciding that
case or the present. For, in the conviction before us, the
party interested is said to have complained (not even upon
oath) that he was expelled, but the justices heard no evi-
dence, and came to no other decision on the fact than this,—
that finding and seeing the defendant unlawfully with strong
hand and armed force holding possession, it is considered
that J. W. of the detaining aforesaid with strong hand, by
our own proper view is convicted ; he is then sentenced to
fine and imprisonment.

- Now it is plain that the view of the justices, though it
might embrace a forcible detainer, could give them no in-
formation as to its unlawfulness. The fact, of which they
are eye-witnesses, is in its own nature indifferent, as the
rightful owner in peaceable possession inay be seen defend-
ing his possession by force, and would be justified in so
doing. If the possession so defended were an unlawful
possession, that should be proved to the justices and ad-
judged by them.

A substantial doubt of the goodness of the conviction,
arises here from its not shewing that the party was sum-
moned or had the opportunity of defending himself against
the ex parte charge. Hawkins lays it down that this is
necessary with reference to another provision of 8 Hen. 6:
¢ As the justice is bound to stay the award of restitution,
upon the defendant’s tendering a traverse of the force, so it
bath also been said that he ought not to make such an award
in any case in the defendant’s absence, without calling him to
answer for himself; for it is implied by natural justice in
the constitution of all laws, that no one ought to suffer any
prejudice thereby, without having first an opportunity of
defending himself.” For this he quotes Savill, 68, where
Wray, C. J., speaking of his own practice under 8 Hen. 6,
said that he never useth to grant restitution without hearing
the party indicted. Hawkins cites also Aleyn, 78, where
Roll. C. J. agreed that one ay be indicted for not taking
the oath of headborough when .duly appointed ; but then
he ought to be warned to appear before a justice of the
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peace, there to take his oath: and for want of that, and for
another objection, the indictment was quashed.

My brother Parke observed in Rex v. Oakley, that when
a comphaint is made, the party has the opportunity of tra.
versing the facts, and must be taken to admit them if he
omit to do so. But in the present case, if. not in every
similar case, the party had no such opportunity, not having
been present when the complaint was made. He could not
then traverse the complaint, nor could he confront the wit-
uesses, for none were examined, nor was he summoned.
Every thing is done behind his back till he is found and
seen detaining the possession, whereupon he is arrested and
imprisoned. When the inquisition is thereupon found, that
may indeed be traversed by the party; and, according to
C. J. Wray, he must te summoned before the award of
restitution. The disadvantage under which he will dispute
the facts, if already thrown into prison, need not be dwelt
upon; and there seems no stronger reason for summoning
him in the last stage to defend his pruperty than in the
first, when he may be deprived of his fiberty and fined.
This objection, however, is not among the points set down
for argument, nor one of those on which the judgment of
the Court is founded.

The precedents and authorities were supposed to sanc-
tion the present couviction, but they are very scanty ; and,
indeed, Layton’s case may almost be said to stand alone.

That was a conviction by the Lord Mayor, for a forcible
detainer after a forcible entry of the Fleet Prison; by which
Layton was fined 100L., and imprisoned quousque. One
objection was, that it did not negative three years’ peaceable
possession ; but this was held unnecessary, because that is
matter of defence given by a proviso.

The Court also said, that ¢ the conviction was traversable
because the party is to be imprisoned ;” but this is no
authority for asserting that a complaint alone is sufficient to
warrant a conviction ; and if it were, it would only prove
the conviction bad for waut of summoning the party to
1
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answer such complaint. With regard to the particular
point raised herein, on which we decided Rex v. Oak-
ley (@), viz. the want of averring that the defendant’s entry
was either forcible or illegal, no judgment was given. Sir
James Montagu took exception that the complaint was of
a forcible entry and detainer, but here is no forcible entry
at all; and a man’s house is his castle, which it is lawful
for him to defend with force. Cur. adv. vult. Thus
far the report. Mr. Dealtry has found the warrant for
Layton’s committal to Newgate, bearing date March 27,
1705. The objection we are now considering certainly
appears upon the face of it, and must have been overruled
by the great authority of Holt, if this Court ultimately
committed Layton by virtue of it. This fact, however,
is not certain nor very probable; for the commitment just
referred to is undoubtedly imperfect, being for an indefi-
nite period, and no fine being imposed. But we have
been furnished from the same quarter with a second com-
mitment dated a week later, and executed in all probability
when the defects of the first were discovered. In this the
Lord Mayor says he has fined the parties 100/ each, but
the offence of which, on his own view, be convicts them, is
that of riot and forcible detainer. This is manifestly the
conviction reported by Salkeld (b), on which the Court took
time to consider, But the records of this Court further
shew, that Layton and the others were ordered to find bail
to answer to an indictment preferred against them at the
Old Bailey sessions on the 18th April, 1705, for a riot and
assault in the Fleet. It does not appear that they found
bail ; and in Easter term of the same year they were com-
mitted to the Marshal. As we find no further record of
these proceedings they probably were not pressed to a legal
decision ; and it remains at least doubtful whether the im-
prisonment was upon the summary conviction or for want
of bail. Layton bad been warden of the Fleet, and for-

(a) Ante, vol. i. 58; S.C. 4 (b) 1 Salk. 858.
Barn. & Adol. 307; ante, 165.
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feited the office in 1699, by a judgment which was affirmed
in parliament in 1704. He had the office again granted to
him in January, 1707. Taken altogether, these circam-
stances wear the appearance of a compromise.

"In Rex v. Elwell(a), a conviction very like the present
was brought before the Court and quashed. The objection
was, that imprisonment was awarded till fine paid, and that
no fine was set.

The form of that conviction is copied into Burn’s Justice
from the third volume of Lord Raymond, and was con-
trasted by my brother Patteson, in Rex v. Oakley, with that
which was there held bad on another ground. It was
thence inferred that he approved of the form in Rer v.
Elwell in every other particular, but surely no mode of
arguing can be less just. Oune fatal objection is sufficient
in each of these cases, and in deciding Rex v. Elwell, it was
not necessary to enter into that now before us,

The fact appears to be, that summary couvictions on these
statutes were at all times of rare occurrence, and that parties
were in the habit of proceeding to obtain restitution by the
safer course of indictment. But far greater precision was
required in the form of this indictment than is found in this
summary couviction. See Fitzwilliam’s case (b), and many
other cases collected in Vin. Abr. tit. “ Forcible Entry”(c),
and in 1 Hawk. Pl. Cr. p. 495.

Upon the whole we think the conviction bad for these
reasons, and it follows that the inquisition founded upon it
must also be quashed.

Conviction and inquisition quashed.

(a) 2 Ld. Raym. 1514. Jac. 19.
(%) Cro. Eliz. 915, and Cro. (c) 18 Vin. Abr. 879, &c.
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tringas has
issued,upon an
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which states
that diligent
inquiry was
made to find
the defendant,
and that the
deponent was
unable to find
either the de-
fendant or his
place of abode,
or any of his
goods or
chattels.

The affidavit
should specify
the places at
which, and
the persons of
whom, inquiry
was made.
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CopPELAND v. NEVILL.

HARRISON, for the plaintiff, applied to enter an appear-
ance for the defendant, upon an aflidavit made by a sheriff’s
officer and by a clerk to the plaintiff ’s attorney. The sheriff’s
officer stated, that on the 15th of May last he received a war-
rant on, and copy of, a writ of distringas against the defendant
at the suit of the plaintiff, which was made returnable on the
Ist June instant, whereby the sheriff was commanded to

‘'distrain upon the goods and chattels of the defendant for

the sum of 40s.,in order to compel him to appear; and
that in consequeuce thereof he went to the dwelling-house
of the defendant, situate No. 7, Park Crescent, Regent’s
Park, in the county of Middlesex, for the purpose of exe-
cuting the writ, when he was informed by a man-servant on
the premises there, that the defendant and his family bad
recently left the house, and that there were no effects or
property belonging to the defendant on the premises, and
that he made diligent inquiry to find him to serve him with a
copy of the writ of distringas, but was unable either to find
him or discover the abode of the defendant, or any goods or
chattels belonging' to him upon which he could distrain in
pursuance of the writ; which writ was returned by the she-
riff *no goods, and not found,” and that the attorney’s clerk
stated that he believed, from the information he had ob-
tained, that the defendant bad absconded and was secreting
himself, to avoid all proceedings at law against him by his
creditors; and the deponent further said, that no appear-
ance had been entered for the defendant at the suit of the
plaintiff.

LitTLEDALE, J.—The affidavit merely states that the
sheriff ’s officer made diligent inquiry, without giving one
instance of the person of whom inquiry was made. It
should at least have appeared that an inquiry was made
either of the butcher or baker, or at the twopenny post-
office.
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PatTEsoNn, J.—I have repeatedly at chambers refused  1835.

applications of this description founded upon similar afi- ™~/
davits. CON;L“D

NevicL.

By the Courr.
Rule refused.

WoRrLEY v. HARRISON and another.

ASSUMPSIT. The first count of the declaration (enti- An iostru-

tled 6th November, 1834,) stated, that by a certain agree- '2’%;?3:'3

ment or instrument in writing, made on the 14th May, pay B.asum

1832, the defendants jointly and severally promised to pay ?:;;‘f;?nzf

to the plaintiff or her order 50L., in the proportions and on :’“‘b::hich 1s
. o . (1]
the several days and times thereunder mentioned, (being for yoid u::‘: the

value received by sundry household goods, &c. duly sold,) :z‘t“:-‘::;gi’sj'
by way of instalments, in manner and form following; that sory note, but

is to say, the sum of 5/ on the 11th October then next, ;o roaoen:
: . pay upon a

and a like sum of 5/ on the 6th April, 1833, (and so on as contingency.

to the eight other instalments of 5/. each.) But, neverthe- de:l":e'g":f

less, it was by the said agreement or instrument declared, :':;‘:n‘e: i“&
that it was thereby considered and fully intended, by the ,c.-ibi,.gti’.,:

receiver as well as the givers of that note of hand, that all o1 x:‘ri"mi';“
installed payments thereupon whatsoever, from and imme- in writing,

diately after the decease of the plaintiff, should cease and ;:ie::ib ;rl::
become null and void, to all intents and purposes, against mised o Py,

the executors, &c. of the plaintiff, as by the said agreement x.;e,ﬂm,

or instrument, reference being thereunto had, will appear. :J;ic: W"r:;‘
The declaration then stated a promise by the defendants to to be Palled
perform and fulfil the said agreement or instrument, and a ?::':?n?t?:ff
hand.” A
plea that the defendant did not make the said supposed promissory note in the declara-
tion mentioned, is bad on special demurrer.

Whether a plea, directly and expressly denying the facts alleged in one count of the
declaration, and wholly inapplicable to the outher causes of action stated in the decla-
ration, but without any introductory statement professedly limiting its application to
the first count, is to be considered as a plea to that count only, or as an informal
apswer to the whole declaration, quere.
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breach by nou-payment of two 5/ instalments, due on 6th
April and 11th October, 1834. The declaration also con-
tained a count on an account stated.

Plea: “ And the defendants, by F. Jeyes, their attorney,
say that they did not make the said supposed promissory
note, in the said first count mentioned, in manner and form
as the plaintiff hath in the said first count alleged ; and of
this they put themselves upon the country.” ¢ And as to
the last count of the said declaration, the defendants say
that they did not promise as in that count alleged ; and of
this,” &c. '

The plaiotiff demurred, and stated as special causes of
demurrer, first, that the first plea is not expressed to be
pleaded as to the first count of the declaration only, and
must therefore be deemed and taken to be pleaded to the
whole declaration; whereas it could be at most an answer
only as to the first count, and not to the last count: secoudly,
that the defendants have by that plea alleged that they did
not make the said supposed promissory note; whereas the
plaintiff bas declared, not upon any promissory mote, but
upon the agreement or instrument in writing therein set
out, and which agreement or instrument in writing is not,
nor can it operate as, or be deemed or taken to be, a pro-
missory note. Joinder in demurrer.

Wightman, in support of the demurrer. This plea is
clearly bad on special demurrer, for both the reasons as-
signed. 1. It professes to answer the whole declaration,
yet it is, in fact, an answer to ome count only. 2. It is
quite clear that the instrument mentioned ia the first count
of the declaration is not a promissory note; for it is to
become void upon the death of the plaintiff:—It is payable
on a contingency. Carlos v. Fancourt (a), Goss v. Nel-
son (b), Leeds v. Lancashire(c), Williamson v. Bennett (d),

(a) 5T. R. 482. (c) 2 Campb. 205.
(b) 1 Burrow, 221. (d) Ibid. 417.
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Bayley on Bills, 2d edit. p. 8, Clarke v. Percival (a),
Bolton v. Dugdale (b).

Miller, contrd. The first plea clearly refers only to the
first count of the declaration, and there is a distinct answer
to the second count. The Court will look at the whole
plea together, and not at the commencement only, and they
will find that this plea professes to answer the first count
only; and they will look at the rest of the record, and will
see that there is a distinct answer to the other count. The
phuntiff could not possibly mistake this plea, and read it as
tendering an answer to the whole declaration.

The second objection is also untenable. The plea does
not tender an issue on the nature of the instrument, but is
in effect merely a denial that the instrument, whatever its
nature, was made by the defendants. The term * promis-
sory note” is not here used in its strict technical sense, but
in the more general sense in which it is used in common
pariance. The plaintiff declares upon an instrument which,
upon the face of it, is described as a “ note of hand”—a
term which is synonimous with “ promissory note.” He
ought not, after this, to be allowed to take this technical
objection. It is sufficient that the plea intimates to the
plaintiff what it is that the defendants deny having made.
It would bhave been a very different thing if the instrument
had been declared on as a promissory note.

Wightman, in reply. It is not enough for the defendant
to plead so that it is obvious to the phintiff’'s understand-
ing what it is that be means. This plea might be good on
general, but not on special demurrer. The plaintiff has
correctly described this instrument in the declaration ; and
the defendant, if he intended to traverse the making of it,
ought to have described it in the same way.

The plea does not commence as a plea to one count

(a) 2 Barn. & Adol. 660. (5) Ante, i. 412; 4 Bam. &
Adol. 619.
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only. Rule 9 of H. T. 4 Will. 4 (a), says, that in a
plea intended to be pleaded in bar of the whole action
generally, it shall not be necessary to use any allegation of
actionem non, or to the like effect, and that all pleas
pleaded without such formal part as aforesaid, shall be
taken, unless otherwise expressed, as pleaded in bar of the
whole action. [ Patteson,J. It has been decided upon that
rule, that the statement of actionem non is dispensed with
in a plea which is pleaded to the whole of one of several
counts (b). 1 do not think your argument depends upon
that rule. I can conceive a traverse to a fact in one count
to be an answer to the whole of the declaration. If that
may be so, then this plea would appear to be an answer to
the whole declaration ; whereas, upon looking at the decla-
ration, it appears to be an answer to part only.] If this bad
been the only plea, it would have been an answer to part
only; and yet the plaintiff could not have signed judgment,
because the plea professes to be an answer to the whole
declaration: he could only demur. This is a sufficient
ground for holding the plea bad. The point upon the
new riles may be abandoned (c).

Lord Denman, C. J.—I am of opinion that the plaintiff
is entitled to our judgment. The first plea professes to
be to the whole action. The defendant cannot aid bis first
plea by a reference to the second.

LitrLeEpALE, J.—I give no opinion upon the first ob-
jection,—that the plea professes to answer the whole decla-
ration. I am clear upon the second objection. The de-

(a) Ante, vol. iii. 5; suprd, S6.
(b) Vide Bird v. Higginson,

ante, vol. iv. 505. But see ibid.

508 (a). .

(c) The rule merely excuses the
actionem non in some cases where
the omission would formerly have

been bad on special demurrer. It
does not create the necessity in
cases not within the exception,
but which were not within the
rule,—as where (as in this case)
the general issue is pleaded to
part of the declaration.
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fendants had no right to plead that they did not make the
said supposed promissory note in the said first count men-
tioned. In the declaration, the instrument is described as
an “ agreement or instrument in writing.” It is true that
when the instrument is set out, it is said that the defend-
ants thereby promised to pay, &c., but then it is a promise
on a contingency. The money is not payable, at all events;
therefore it is an agreement, and not a promissory note.
As for the parties themselves calling it a * note of hand,”—
it is true that in common parlance that means  promissory
note,” but not strictly so; for * promissory note” has a
technical meaning under the statute of Anne (a). The de-
fendant has attempted to put in issue that which is not
material,

ParresoN, J.—I am quite of the same opinion upon
the construction of the instrument, It might have hap-
pened that not one single instalment might ever have
become due. The plaintiff might have died between the
day of making the bill and that appointed for the payment
of the first instalment. It is quite clear that it is not a
promissory note. Then, is it so called in the declaration?
Itis not. In one part of the declaration, where the plain-
tiff is setting out the instrument, he is obliged to call it a
note of hand. The parties have so called it; but that does
not make it to be such. The plaintiff has studiously avoided
calling the instrument a promissory note. The issue then
is tendered upon no fact in the declaration. With regard
to the first ground, I would be understood as mot saying
that it is not a good objection on special demurrer.

WiLLiams, J.—I am of the same opinion, The instru-
ment is properly described throughout- the declaration.
The instrument itself appears to begin with I promise to
pay,” and to be called by the parties to it a*“ note of hand.”

(a) 3 & 4 Anne, cpp. .
VOL. V. N
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An attach-
ment for a
contempt in
disobeying a
subpeena to
attend as a
witness at the
trial of an
indictment,
shouyld be
moved for in
the term next
ensuing the
trial.
Therefore,
where an in-
dictment was
tried on 11th
December,
and a rule nisi
for an attach-
ment againsta
party for such .
disobedience
was moved for
and obtained
in Easter
term, the
Court dis-
charged the
rule, on the
ground that
theapplication
had been too
long delayed.
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The plaintiff was obliged to set it out truly, and does not,
by so doing, adopt the description of “ note of hand.”
The defendant does not designate the instrument by the
name given to it in the declaration, nor according to its legal
effect ; therefore the plea is no answer to the declaration.

Judgment for the plaintiff.

The KiNe v, STRETCH and others.

WHITE, in Easter term, in this year, obtained a rule,
calling upon Charles Auriol to shew cause why an attach-
ment should not issue against him, for his contempt in not
attending to give evidence against Stretch and others at the
general quarter sessions of the peace, holden for the county
of Middlesex, on the 11th December last, upon an indict-
ment for certain misdemeanors, pursuant to a writ of sub-
peena served upon him for that purpose. The affidavits
upon which this rule was obtained, were sworn respectively
on the 23d and the 28th April last. Affidavits, in answer,
stated that an application of a similar nature had been made
against other wituesses subpenaed upon the same indict-
ment, in Hilary term, and refused.

W. Clarkson now shewed cause, and contended that the
application should have been made in Hilary term, as in the
case of In re Jacobs(a), and that the rule not having been
applied for until Easter term, the Court would not now
make it absolute.

White, contrd, contended, that the application was made
sufficiently early.

(a) Harrison & Wollaston, 123.
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Two other questions were also discussed by the learned
counsel on both sides.

Lord DExMAN, C. J.—It is not necessary to enter inte
the other points which have been discussed. It seems to
me to be quite a sufficient ground for discharging this rule,
that too long time was suffered to elapse before the rule
was moved for, and that an application has been made
against other parties, without the absence of this party being
referred to. Applications of this sort should be made

promptly.

LiTTLEDALE, J.—It appears to me that this rule should
have been moved for in Hilary term, the more especially as
applications were made against the other parties in that
term. The delay is quite a sufficient ground for refusing
to make this rule absolute,

8

ParTesoN, J.~I am of the same opinion.
WiLLiAMs, J.~~A party applying for an attachment for
a contempt, as in this case, should be very prompt. This

application came too late.

Rule discharged without costs,

N&%

18
188

The Kixe

Sns.rcx
and others.



180 CASES IN THE KING'S BENCH,
1885.. '
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Policies _ THIS case was argued by Cresswell and W. H. Watson
?gﬁfzﬁ 'I':mtr_ for the plaintiff, and Sir J. Scarlett, Holt, Alexander and

ance Club,  Tomlinson, for the defendant, in Trinity term, 1834, when

f:::;;;l;:m: the Court took time to consider of their judgment. The

—“ All ships  points raised and decided will, it is believed, be understood
are to be in- .. . .1
spected and  from the fojlowing judgment, delivered in this term, by
approved by ;\

ttee
the c;:p before  Lord DenMmAN, C. J.—This was an action on a policy
:‘:;“s'ﬁ?;“l;em of insurance on the plaintiff’s ship, tried before my brother

by insured to _Bolland, at Durham, in the summer assizes of 1833.
be well found, Th . . . .
&ec. and other e policy was not a common marine policy, but it was

Wi‘:ﬂin s :::' one on which the plaintiff, the defendant, and a great many
WO! - . -
as to {he com- other persons, were mutual insurers on their respective

ﬁi“” el their ghips, for the period of one year. This policy contained

shall from  several rules and stipulations, which do not exist in the

:i;‘;’;:::" common mari.ne policies. In the body of the policy there
All chalf: ca- is the following clause :—
b’“,;om,&':o' # And we the subscribers bereunto do hereby elect, no-

All ships to be i i
s“bjﬁec"tp'w‘:m- minate, and appoint Messrs. Jokn Bell, (and six others,) to

vey by the  bea committee and general referees between and amongst all
committee Of ;4 every of us the said subscribers, in all and every matter
their surveyor, i . .

at such times and thing relating to our respective assurances hereby

:i:th; “bal  made; and any three of the committee or referees for the

think proper, time being, are hereby authorized to adjust, settle, and
and subscrib- . . .
ers neglecting determine all controversies and disputes, and all accounts,

to get such re- demands, and transactions whatsoever, by and between all
pairs done to

their shipsas or any of us the said subscribers to this policy, touching
shall from
time to time be ordered by the committee or their inspector, after notice, to be unin-
sured until the same shall be done :”—Held, in an action on such a policy for a total loss,
that the clause respecting chain cables is merely directory to the committee, and does
not create a condition precedent, imposing on the assured the necessity of proving that
his chain cable had been properly tested.

By payment of money into Court, upon a count on a policy, the defendant is estopped
from shewing (a) that the vessel is unseaworthy, or that the action is brought too soon.

(a) It would be otherwise if the objection appeared upon the record, as if a declaration were
entitled of a day in July, upon a bill of exchange which would become due in August.
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and concerning all and every or any of the insurarices hereby
made, or other matter or thing relating to or concerning
the same, or this policy, and the determination or determi-
nations from time to time to be made and signed by any
three of the committee or referees for the time being, accord-
ing to the terms of this policy, and the warranties, rules,
terms and conditions, hereto subjoined, (which are deemed
a component part of this policy,) shall be, and is and are
hereby agreed and declared to be final and conclusive to the
several subscribers hereunto respectively, and their respec-
tive heirs, executors, administrators, and assigns, who are
hereby declared to be bound thereby. And it is mutually
agreed, that in case any of the said committee or referees
shall die or become incapacitated, or refuse or decline to
act, before the expiration of the said twelve calendar months,
then and in such case, and so often as the same shall happen,
it shall be lawful to and for the surviving or continuing
committee, by writing under their hands, to choose and
appoint any other or others of us to supply the vacancy or
vacancies to be occasioned as aforesaid; and after such said
appointment, the person or persons so to be chosen shall
be vested with the same powers and authorities, in every
respect, as are hereby given to or vested in the committee
or general referees herein above named; and all acts or
orders to be made or signed by such of us as shall or may
be chosen and appointed in manner aforesaid, shall have the
same force and effect as if the same had been made by the
said committee or general referees herein above named.”

At the foot of the policy there was a heading of ¢ Excep-
tions, warranties, rules, terms, conditions, and agreements,
referred to and subjoiued;” and amongst them,

¢ 1. All ships to be inspected and approved of by a ma-
jority of the committee before admission; and no ship
registered at any other port than Sunderland, shall be ad-
mitted for a larger sum than the interest of the owner resi-
dent at the port of Sunderland. All ships hereby insured
to be well found and fitted out with all necessary tackle
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and materials, and otherwise in a seaworthy state, as to the
committee or their inspector shall from time to time seem
proper. Vessels not exceeding twelve keels in burthen, to
have 180 fathoms of rope cable, or 160 fathoms of chaing
and if above that burthen, 200 fathoms of rope cable, or
180 fathoms of chain; and all chain cables to be properly
tested, and the windlasses of such ships as shall have cham
cables to be properly secured. All ships to be subject to
survey by two or more of the committee and the surveyor,
in the antumn of the present year, and at such other times
as the committee shall think proper; and subscribers neg-
lecting to get such repairs done to, and stores and materials
for their respective ships, as shall from time to time be
ordered by the committee or their inspector, after notice
for that purpose from the secretary, to be uninsured until
the same shall be got or done, although such subscribers, in
the interim, to be liable to other losses.”

“ 25. A proportion not exceeding 1/. 5s. per cent. of the
total and partial losses, (except salvages, as hereinafter
named,) shall be called for upon the subscribers liable to
the same at every forty days, and for which receipts shall be
prepared by the secretary and given to the several sufferers
to receive their proportion of the same; and salvages for
money paid for getting any ship off a strand, or for assisting
any ship in distress, shall be paid ten days after settled by
the committee, if the same shall amount to 100/. And
where two or more averages or losses shall be put together
in one receipt (for greater ease in collecting the same of
subscribers,) and any subscriber having to pay the same shall
fail, or of whom payment cannot be obtained, in such case
the several sufferers, whose averages or losses shall have
been so put together, shall pay back to the holder of such
receipt their several proportions or sums which shall have
been included in any such receipt, provided such receipt
shall be returned to the secretary within ten days after the
same shall become due, but if kept longer by the holder,
he is to take the risk of the whole amount of such receipt
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upon himself. Any subscriber not paying to the secretary,
on demand, his proportion of any receipt to be returned as
aforesaid, to be uninsured until the same be paid, although
he shall in the interim be liable to other losses.”

The first count of the declaration contains allegations
adapted to the particular stipulations of the policy, and
amongst others that the vessel was provided with such cables
as the rules in the policy require. It states a total loss by
the perils of the sea; that the plaintiff revoked the power and
authority of the committee ; and that the proportion of the
loss which the defendant was liable to pay amounted to
4l. 13s. 9d.

The second count is more general; it does not con-
tain any allegation that the plaintiff revoked the power and
authority of the committee,—~and it claims a nominal sum
of 20{., as the proportion of the loss which the defendant
was liable to pay.

The third count was for money had and received, and on
an account stated.

The defendant pleaded the general issue, and paid 1/, 10s.
into Court on the last two counts.

On the 1st April, 1833, the plaintiff’s ship went on shore
and was stranded, near Sunderland, and she was got off on
the 20th.

Notice of abandonment was given before the 20th, and
which was declined, and on the 25th a second notice of
abandonment was given.

The committee met to investigate the loss, and on the
21st of June a notice was served on the plaintiff, of a meet-
ing of the committee to make their award. The committee
met on the 22d. The plaintiff attended, and said he was
not then prepared to go into his case, in consequence of the
absence of his attorney, who had his papers. The chair-
man asked him if he wished to have it adjourned; he said
yes, and it was adjourned to the 27th; the plaintiff made
no objection to this.

On the 25th, the plaintiff sent a notice withdrawing from
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the arbitration. On the 27th, the committee met, examined
the surveyor, and made their award, and by that award they
determined that the plaintiff was not entitled to abandon
the ship and to recover for a total loss, and they accordingly
dissented from such abandonment, and they determined that
the damage amounted to a partial loss, and they awarded
and determined that the underwriters should forthwith con-
tribute and pay to the plaintiff the sum of 85/ 8s. 7d., being
the amount of their proportion, as ascertained by the 17th
rule,

The defendant’s proportion under the award would be
1l. 4s. 3d., and that sum was more thau covered by the
money paid into Court on the last two counts, which was
14 10s.

The jury found that the loss was total, and that the sum
which the defendant was liable to pay was 4/, 13s. 9d.

On the trial it appeared, that according to the course of
proceeding under the 25th rule, in consequence of prior
losses in the club, which had been drawn for, the losses
which happened on the 1st of April, 1833, (which was the
day the plaintiff’s ship was stranded,) would be drawn for
at the earliestat forty days after the 22d of July, and would
have become payable to the assured on the 31st of August,
and the club would not have been in funds earlier than that
day to pay the present loss,

The defendant, on the trial, submitted that the plaintiff
should be nonsuited on two grounds,

1st. That the chain cable of the ship was not properly
tested, according to the first rule; and,

2d. That the action was brought too soon (a), under the
25th rule, as the club would not be in funds to pay the loss
till the 31st of August; and the judge gave leave to the
defendant to move the Court on both these grounds.

On the first of these points, we are of opinion that the
chain cable not being properly tested, is not, taken by itself,
without more, a condition precedent. It is true that in that

(a) This action was commenced by writ of summons, issued 10 June,

- 1833,
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part of the 1st rule which immediately precedes the testing
the chain cable, there is nothing said about the committee
or their inspector, but both at the beginning of the rule and
also in the latter part of the rule, the committee are men-
tioned; and on the whole of the rule, we are of opinion
that what is said about the chain cable is only a direction
to the committee as to what they were to point their atten-
tion to. But suppose it were otherwise, it is in the nature
of a want of seaworthiness, and the opinion of the jury
should have been taken upon it. Independently of that,
however, we think, that by payment of money into Court,
the objection, if it ever existed, is cured; for that admits the
plaintiff to be entitled to recover something, which he could
not be if the vessel were not seaworthy (a).

As to the second ground of nonsuit, there is no doubt that
the action is brought too soon, and it would be a cause of
nonsuit if it were not for the payment of money into Court.

That admits, to some extent at least, that the plaintiff was
entitled to recover. It does not appear from the evidence,
whether, supposing the loss to be total, the whole of the
money which the plaintiff would be entitled to receive be-
came due on the 31st of August, or whether the sum was
divisible, to be paid at different times; if the whole was to
be paid at once, as one entire sum, in which no distinction
could be made between one part and the rest, then as the
payment of money into Court admitted part to be due, it
would constitute an admission of the whole; but not so if
it was to be paid by instalments, It lay upon the defendant
to have this distinctly ascertained, because the admitting of
part unexplained would operate as an admission of the
whole. We think, therefore, that there is no ground for a
nonsuit on either of the points reserved.

The rule was only granted on these two grounds, and
therefore we are of opinion that it should be discharged.

Rule discharged.

(a) Every marine insurance con- either express, as in the first count,
tains & warranty of seaworthiness, or implied, as in the second.
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1885,
- Pouxps v. PENFOLD and MARY his Wife.
Practicewith (CASE for slanderous words spoken by the defendant
respect to

short notice of Mary. The defendants were served with a writ of sum-
;’:‘: :‘;‘l‘::.' the mons in September, 1834, and entered an appearance in

the same month.

30th January, 1835, the declaration was delivered.

On the following day a plea was demanded.

7th February, an order was made by consent, that the
defendant should have five days time to plead ¢ pleading
issuably, rejoining gratis, and taking short notice of trial, if
necessary, for the next assizes,”

12th February, another order was obtained (not by con-
sent) for a week’s further time to plead, upon the same
terms.

19th February, at half-past seven o’clock, p. m., the ge-
neral issue and three pleas of justification were left by the
defendant’s agent, at the office of the plaintiff’s agent in
London.

27th February, at half-past seven, p. m., the replication
was delivered, forming part of the issue, upon which issue,
notice of trial for the next assizes to be holden at Win-
chester was indorsed. The defendants’ agent, on this
occasion, objected that the delivery of the replication with
the notice of trial was too late, and he gave notice to the
plaintiff ’s agent that he should treat the notice of trial as
a nullity. No witness was subpcenaed on the part of the
defendants. :

3d March, being the commission day at Winchester, Pat-
teson, J. sat at nisi prius ; and this cause, which had been
duly entered, was called on and tried as an undefended
cause, and the plaintiff had a verdict for 50/. damages.
Upon affidavits stating these facts, and that the defendants
and their attorney verily believed that the defendants had a
good defence upgn the merits, F. Kelly, in Easter term,
obtained a rule to set aside the verdict, and for a new trial.

Affidavits in answer stated, that the pleas were not sent
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from London until 20th February, and did oot arrive in
the country until the 21st; that some time was necessarily
spent in inquiring whether the facts stated by way of justi-
fication were correct, before replying; so that the replica-
tion could not be delivered earlier than the time when it
was delivered, and that on the morning of the 27th Fe-
bruary, the defendant’s agent was informed that the issue
would be delivered on that evening with notice of trial, if
possible, before post time, but that at all events he might
write into the country by that night’s post, to inform his
clieat that the issue and notice of trial would be delivered
on that evening.

Dampier now shewed cause. By Reg. Gen. H. T. 2
W. 4, 1. 58, it is ordered, that “ the expression ¢ short notice
of trial’ shall, in country causes, be taken to mean four dzys.”
By Reg. Gen. H. T. 2 W. 4, VIII,, “in all cases in which
any particular number of days is prescribed by the rules or
practice of the Courts, the same shall be reckoned exclu-
sively of the first day and inclusively of the last day, unless
the last day shall happen to fall on a Sunday, &c.,, in which
case the time shall be reckoned exclusively of that day also.”
By Reg. Gen. H. T. 2 W. 4, 1. 50, it is ordered, that
“ service of rules and orders, and notices, if made before
nine at night, shall be deemed good, but not if made after
that hour.” Under all these rules it is submitted, that
notice of trial given at half-past seven in the evening of the
27th February, for trial at the assizes which commenced
on Sd March, was given sufficiently early, In Lawson v.
Robinson (a), ““short notice of trial” under the rule of H.T.
2 W, 4, 1. 58, was held to mean four days peremptorily.

As the defendant had time to plead given him twice, and
as it was through his laches, in not pleading more speedily,
that the plaintiff was prevented from giving a longer notice
of trial, the Court will not, it is hoped, allow him now to

(a) 1 Crompt. & Mees. 499.
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have a new trial. The plaintiff’s delay in replying is ac-
counted for in the affidavits.

F. Kelly, contrd. The laches (if any) was on the part
of the plaintiff. In the first place, he did not declare until
several months after the defendant bad entered his appear-
ance; and afterwards he delayed his replication uatil the
latest possible moment consistently with the giving of four
days notice of trial. The defendant’s pleas were of a diffi-
cult nature, and required the full time that was allowed by
the two orders. The plaintiff’s replication was the simple
one of de injurid, and might bave been delivered earlier
than half-past seven (which is after post time) on the 27th
February. The terms of the order for time to plead are
“ taking short notice of trial, if necessary, for the next
assizes.” Short notice of trial was not necessary in this case,
as the replication might have been delivered earlier. Or-

- dinarily, the defendant is entitled to twenty-four hours to add

the similiter ; but upon moving for this rule, the Court said
that the plaintiff was entitled to make up and deliver the
issue and give notice of trial at any time before the assizes,

Lord DeNMAN, C.J.—We think that this rule ought to
be made absolute(a). Upon the whole, the trial does not
appear to us satisfactory, though we think that neither
party was to blame.

Rule absolute (8).

(a) As nothing was said about  Colvin, 2 Dowl. P. C. 415.
costs, each party would pay his (5) Atthesummer assizes, 1835,
own costs of the first trial, under the plaintiff obtained a verdict—
Reg: H. 2 Will. 4, 1. 64. And damages 40/.
soe Hullock, 8391; Newberry v.
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Tayvror and another, Assignees of WaLsu, v. WILKINSON
and another.

SCIRE FACIAS against the defendants, as bail in an Tne liability
action of assumpsit by original writ against George Barnard f bail.upon a

Gregory, for 1200l. money lent, and the like sum for money given i ;ﬁ'ﬁ“

paid, money had and received, and upon an account stated. m"%‘;"
The declaration at first contained four counts in conformity original writ,
to the writ, and the damages were laid at 1200/, The mtg::d;
recognizance of bail was in the usual form, “ in the sum of ¢nded by i i
20001., to be levied &c., in case Gregory should happen to dmuon
be convicted in a plea in a certain action theretofore com- :::o:‘::?::f
menced against him at the suit of the plaintiffs.” After- cluded in the
wards, upon application to amend the declaration, Mr. J. :'::’"mdﬂ.:;.
Bayley made the following order:—“ Upon hearing the Mgﬂl claim
attorneys or agents on both sides, I do order that on pay- and a].:g::.
ment of costs the plnnuﬁ'a be at liberty to amend the °“"“'8 the
declaration in this cause,” In pursuance of this order two clumed in
new counts were added, viz. one for work and labour, and gm:?l
another for interest, and the demand in each of the original action stated
counts was increased from 1200/, to $000/.,, and also the da- in the writ.
mages in the declaration were laid at 3000/. instead of 12001/,
The counts then stood thus :—1. For money lent, 3000/ :
2. For money paid, 3000/ : 3. For money had and received,
3000L. : 4. (new) For work and labour, 5001. : 5. (new) For
interest, 1000Z : 6. Upon an account stated, 3000/, Da-
mages laid at 3000/

To this declaration so amended, Gregory pleaded the
general issue and the statute of limitations. The plaintiffs
eantered a nolle prosequi on the sixth count, and a verdict
was fouund for the plaintiffs on the first and third counts for
one shilling; on the second for 1001/. 11s. 2d.; on the fourth
for 771. 5s.; and on the fifth for 1026/.,—making together
2104/. 17s.2d.,and 40s. costs. Judgment was entered up for
the said sum of 2104/, 17s. 2d., and also for 211/, 12s. 10d.

for costs of increase.
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The declaration in sci. fa., after stating the above matters,
averred, that although the sum of one shilling, recovered on
the first and third counts of the declaration, was recovered
in the plea in the recognizance mentioned, and for the non-
performance of the said promises and undertakings in the
said recognizance first above mentioned, and the sum of
1001J 11s. €d., recovered in the second count of the
declaration, was also recovered in the plea in the recog-
nizance mentioned, and for the non-performance of the
promise and undertaking in the said recognizance secondly
above mentioned; yet Gregory had not paid or satisfied
the plaintiffs the sum of one shilling and 1001/, 11s. 2d., or
the said costs and charges, or rendered himself: Whereby
the recognizance became forfeited : Wherefore the plaintiffs
bad prayed execution against the defendants according to the
force and effect of their recognizance.

Pleas: first, that no judgment was given in the suit in
the condition of the recognizance mentioned.

2. That Gregory never was convicted in the action in
the recognizance mentioned.

4. That the action in the recognizance mentioned was
commenced by original, (referred to as set out in a third
plea), and that in declaring in the said action the plaintiffs
were bound by law to set forth and allege in the declaration
the same identical causes of action as those set forth in
the original writ upon which the action was commenced,
and could not, in and by their declaration, set forth or
allege causes of action in substance and effect at variance
with end different from the causes of action set forth or
alleged in the original writ; yet that the recovery was had
and obtained on an amended declaration not containing the
identical causes of action, but containing others in substance
and effect at variance with and differing therefrom.

6. That a fine is payable to the king on original writs,
and that the fine which was paid is less than would bave
been payable if the original writ had contained the same
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causes of action and the same amount of damages as are
contained in the amended declaration,

7. That Bayley, J. did not, with the consent of the
defendants, (the bail,) make any order for amending the
declaration. '

8. That the supposed order of Bayley, J. has not been
made a rule of Court,

9. That on the trial of the original action, the plaintiffs,
for the purpose of proving that the causes of action accrued
within six years, produced a copy of the continuance roll in
that action, (the roll was here set out) and no other evi-
dence, and that there was a verdict on the second issue in
the original action, subject to a case. (The special case
was then set out (¢).) Averment: that pending the special
case, 4nd without the consent of the defendants, a rule nisi
was granted and afterwards made absolute for amending
the continuance roll, by adding a continuance from the first
return day of Trinity terin to the last return day of the same
term ; that the amendment was made in pursuance of the
rule ; that. afterwards, by a certain other rule of Court, it
was ordered that judgment should be entered for the plain-
tiffs; and that judgment was entered accordingly. The
plea then averred, that the recovery was not had upon the
facts stated in the special case, but upon other facts not
found by the jury at the trial.

10, That the plaintiffs ought not to have execution
against the defendants for the costs of the original action,
for that one entire sum of 40s. was recovered for costs, and
one entire sum of 211/ 12s. 10d. was adjudged for costs of
increase upon the whole of the counts of the amended
declaration.

Replications: To the first and second pleas, traversing
the allegations in those pleas.

To the fourth plea, that the causes of action in the
amended declaration in the original action, in respect of

(a) See Taylor v. Gregory, 2 Barnw. & Adol. 257.
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which one shilling was recovered, are the same identical
causes of action as those set forth in the original writ, so
far as relates to the promises first and thirdly mentioned
therein ; and that the cause of action in respect of which
10017, 11s, 2d. was recovered, is the same as that set forth
in the original writ, so far as relates to the promise secondly
mentioned therein,

To the sixth plea, that the damages laid in the original
writ, and on which the fine was paid, included the said
sums of one shilling and 1001/ 11s. 2d.

To the 7th, 8th, 9th, and 10th pleas, general demurrers.

The defendants demurred to the replication to the 1st,
2d, 4th, and 6th pleas, and joined in demurrer to the 7th,
8th, Oth, and 10th pleas,

The plaintiff joined in demurrer to the 1st, 2d, 4th, and
G6th replications.

Sir W. W. Follett for the plaintiff. The seventh plea ia
no auswer to the declaration. The judge had full authority
to allow the amendment, without the consent of the bail.
Even if the declaration had been amended in pursuance of
an order which the judge was not warranted in makiog, the
bail would be liable upon the old counts to the extent of
their original undertaking. It is not contended, that if a
plaintiff adds counts to a declaration, the bail are respon.
sible for the damages or debt recovered on the additional
counts, In this case the damages have been assessed sepa-
rately on each count; and all that the plaintiff seeks to
recover from the bail is the amount of the damages assessed
on the counts which were originally contained in the decla-
ration, and which damages do not exceed the amount origi-
nally claimed in those counts. If the bail are prejudiced
in any way by the amendment, they may apply to the Court
for relief.

The objection to the eighth plea,—that the order of
Bayley, J. has not been made a rule of Court, cannot
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prevail. That is an irregularity which cannot be taken
advantage of in an action against the bail.
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The ninth plea in effect says, that the Court ought not to and another

have allowed the amendment of the roll by adding the con-

v.
WiLkINsON

tinuance. It is therefore an attempt to impeach the de- and another.

cision in Taylor v. Gregory (a), which is unreversed, and is
supported by Beardmore v. Rattenbury (b).

The tenth plea, which states that one entire sum was
awarded for costs, is informal ; for even assuming that the
bail are not liable to those costs, the plea should mnot have
been pleaded to the whole declaration, but only to so much
of the demand as relates to the costs.

The demurrer to the replications to the 1st and 2d pleas
is altogether groundless. :

The demurrer to the replication to the 4th plea raises
one of the questions which were decided in Z'aylor v. Gre-
gory (c). That wasan application that an exoneretur might
be entered on this bail-bond, on the ground of the variance
between the amended declaration and the original writ, If
the defendants mean to say, as a matter of fact, that the
plaintiff did not recover on the original causes of action,
that is a question to be determined by a jury :—if, on the
other hand, they say that because the plaintiffs amended
the declaration the action cannot in point of law be the
same, then the question resolves itself into that which was
decided in Taylor v. Gregory. 'The defendants caunot
take advantage of any variance between the original writ
and the declaration. It is true that where the action is
commenced by original, and ‘there is a variance hetween the
original writ and the declaration, the Court will discharge
the defendant on entering a common appearance ; but the
Court will not, for this reason, set aside the proceedings(d);

Mayfield v. Davison (e), Greenv. Eigie (f). No advantage

(a) 2 Bamn. & Adol. 257. (¢) 2 Barn. & Adol. 264.

(%) 1 Dowl. & Ryl. 27; 5 Barn. (d) Tidd’s Prac. 9th ed. 451.
& Alders. 452. And see Wynne v. (e) 10 Barn. & Cressw. 228.
Middleton, 2 Stra. 1227, (f) 3 Bamn. & Adol. 487.

VOL. V. (]
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can however, afier verdict, be taken, even by the original
defendant, of any variance between the original writ and
the declaration. That is provided against by 18 Eliz.
c. 14, 21 Jac. 1,c. 13, and 5 Geo. 1, c. 13, There is no
reason why the bail should be in a better situation in this
respect than their principal. Inanote to 1 Wms. Saund. (a),
after stating succinctly the various authorities on the sub-
ject, it is added, ““ From hence it seems to follow, that no
advantage whatever can now be had, either of a defective
original, or of a variance between it and the declaration.”
The distinction on this subject is this :—If the plaintiff
declares for a cause of action wholly different from that
mentioned in the original, the bail are discharged; but if
he merely adds other causes of action in the declaration to
those mentioned in the original, the bail are not discharged,
but are liable to the extent of the causes of action stated
in the original; 2 Wms. Saund. 71 d, n., Wheelwright v.
Jutting (b), Jucob v. Bowes (c), Green v. Elgie(d). There
is a rule of Court, which 1s mentioned in Jacob v, Bowes,
which orders that where the plaintiff recovers a greater
sum than is expressed in the process on which he de.
clares, the bail shall be liable for the sum sworn to and
indorsed on the process, or for any lesser sum (e) which the
plaintiff shall recover. The bail in this case are therefors
liable to pay the sums of one shilling and 1001/, 11s. 2d.,
which are recovered in respect of causes of actiop stated in
both writ and declaration, and to the costs,—but are not
liable to the sums of 77l 5s. and 1026/., which were re-
covered in respect of causes of action not stated in the
original writ.

Campbell, A.G., for the defendant. The first and
second pleas are in substance, that the plaintiff had no
judgment against Gregory in the action in which the re-

(a) Note to p. 318. (c) 6 East, 313; 2 Smith, 402.
(b) 7 Taunt. 304; 1 B. Moore, (d) 3 Barn. & Adol. 437.
51, (e) Sic.
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coguizance was entered into. Either the declaration is bad
on the face of it, or there is no judgment which will support
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a declaration framed like the present. The plaintiff says and another
by his sci. fa. that he is entitled to judgment for 2000/, If - =
the condition of the recognizance is broken, the whole and another.

penelty is forfeited. There is a great difference in the
recognizance where the action is commenced by bill and
where it is commenced by original ; for where the action is
commenced by bill, there is no description of the action
on the face of the recognizance ; but where it is commenced
by original, there is a very minute description(«). The con-
dition of the recognizance is, that in case Gregory be con-
victed in a plea in a certain action theretofore commenced
at the suit of the plaintiffs against Gregory, and which action
was then depending, to wit, in a plea &c.,—and then the
writ, which contained four counts, claiming 1200/ each,
and in which the damages are laid at 1200L, is set out
—and if Gregory should not pay to the plaiutiffs * all such
damages, costs, and charges, as should be adjudged to the
plaintiffs in the plea aforesaid,” or render himself,—the de-
fendants, (the bail,) will pay the plaintiffs 2000/. The extent
of the liability of the defendants is 1200/. The bail might
have had good ground for declining to become bail for the
defendant, even to the same limited amount, if they had
known that their principal would be sued upon all the
causes of action which are contained in the amended decla-
ration :—they might have supposed that the defendant
would have discharged the debt claimed in the writ, if
found to be due, but have doubted his ability to pay the
amount claimed in the amended declaration. Suppose the
cause of action had been for money lent, 20/., and that
afterwards the claim had been increased to 1000/., would
the bail have continued liable on their recognizance ?
Here, not oply are the damages increased, but new causes
of action are inserted. It is argued that the liability of the
bail may be limited to the causes of action stated in the
(a) See Tidd’s Practical Forms, 6ih ed. 108,

o2
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original writ. Even were that so, the costs, which may be
indefinitely increased by the addition of new counts, cannot
be severed. But if the bail are liable at all, they are liable
for the whole sum recovered and the entire costs. There is
a variance between the original and the declaration, and of
this the bail may avail themselves. Any substantial vari-
ance between the writ and the declaration is fatal. Berken-
head v. Nuthall (a), Edwards v. Watkin (b), Norton v.
Palmer (c), Greenfield v. Dennis(d). Berkenhead v. Nut-
hall shews that if the sum is greater in the declaration than
in the writ, the variance is fatal; and Norton v. Palmer
shews that the addition of another cause of action is likewise
fatal: and of such a variance the bail can take advantage;
Yates v. Plaxton (). In that case a scire facias issued
against the bail, upon a judgment in the county of the city
of York. The defendant pleaded that the original writ was
in the county of York, and that there was no original in the
county of the city of York. The plaintiff replied that a
capias issued on the original writ, in B., directed to the
Sheriff of York. The defendant rejoined that there was no
judgment, against the principal, had in the county of York,
but confessed that there was a recovery in the county of the
city of York, and traversed that in such a case the bail were
chargeable. The plaintiff demurred specially to the rejoin-
der, because the defendants traversed matters in law. The
Court gave judgment for the defendant. [Littledale, J.
Suppose the order for amendment, instead of being in
general terms, had ordered those specific counts to be added,
which were subsequently inserted in the declaration,—it
would then have appeared that the action was the same as
that in which the original writ issued. Would the bail in
that case have been liable?] It is submitted that they
would not. In Comyn’s Digest, title * Condition,” various
cases are stated, which shew that, on principle, the bail
would not be liable.

(a) Cro. Eliz. 198. (d) Thid. 722.

() Ibid. 185. (¢) Levinz's Entries, 170.
(c) Ibid, 829.
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The 4th plea states that the causes of action in the de-
claration in Taylor v. Gregory are not the same as those
mentioned in the original writ. If they are not, the defend-
ants are entitled to judgment.

As to the 6th plea,—the fine upon the issuing of original
writs is part of the royal revenue; and if the proper fine
was not paid, there was no authority for issuing the writ.

The 7th plea states that the bail did not consent to the
order for the amendment of the declaration. The amend-
ment of the declaration is substantially the same as an
alteration in the recognizance; and if this Court would not
permit the recognizance to be altered without the consent
of bail, neither ought they to permit the declaration to be
amended without their consent.

The 8th plea is, that the order for the amendment was
not made a rule of Court. A judge’s order is not of any
authority until it is made a rule of Court. In certain cases
single judges have authority, by statute, to make orders, but
this is not one of those cases.

As to the 9th plea. In the case which has been referred
to upon this point, no opinion was given by the Court as to
whether the liability of the bail would be affected by the
amendment of the roll. v

It may be admitted that the 10th plea is irregular, The
plea ought to shew that the recognizance entered into has
not been broken. The defendant cannot divide the liability,
as is attempted in this plea. This being a bad plea, reflects
great light upon the general matter.

Sir W. W. Follett, in reply. The general question now
under discussion has been solemnly decided by this Court
after two arguments. It is idle to say that this is not the
same suit as that in which the recognizance was entered
into. When an amendment is made, it has relation back.
Suppose this were an action for penalties on the statutes
against usury, and new counts had been added for further
penalties, not claimed in the writ,—could the defendant say
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that the action was no longer the same, and, upon that,
ground an objection that the action was not commenced in
due time? Clearly not. The former case of Taylor v.
Gregory was decided on the authority of Beardmore v.
Rattenbury; and no case has been cited which can over-
turn that decision. Berkenhead v. Nuthall was decided in
the 22d year of Queen Elizabeth, and the judgment in that
case was reversed, because the statute of 18 Elizabeth had
cured the want of an original writ, but did not cure a va-
riance between the original writ and the declaration. The
same observation applies to Edwards v. Watkins, and
Norton v. Palmer. From Johns v. Staynar (a), it appears
that where an original issues into a different county from
that in which the venue is laid in the declaration, it is the
same as if no original had issued. This explains the case
from Levinz’s Entries (b). Variances between the writ and
the declaration have been more lately cured by 5 Geo. 4,
¢. 13, 'The case has been argued as if the question were,
whether or not it would be a hardship upon the bail to hold
them liable in this action ; but that is not the question. It
is, whether the recognizance has been forfeited. The bail
may, in case of hardship, apply to the equitable jurisdiction
of the Court. In Gray v. Harvey(c) the defendant was
arrested on a debt alleged to be due for goods sold and
delivered, and money lent and advanced: The declaration
contained no count for goods sold and delivered. The bail
applied to have an exoneretur entered on the bail-piece,
but this was refused by Littledale, J.

As to the 4th plea. Whether the causes of action are
identical, is a question of fact for the jury; Lord Bagot v.
Williams (d), Seddon v. Tutop (¢). The replication is, that
the causes of action in the writ and declaration are identi-

(a) Cro. Car. 279, 281. Barn. & Cressw. 235,

(b) Yates v. Flaxton, ante, (¢) 6 T.R. 607; 1 Bsp. N. P,
196, (e). C.401. And see Power v. Bulcher,

(c) 1 Dowling’s P. C. 114. 5 Mann. & Ryl. 827, 10 Barn, &

(d) 5 Dowl. & Ryl. 87; S.C. 8 Cressw. 829.
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cal. This therefore raises the same question as the issue
on the 1st plea.

As to the 6th plea. It is immaterial to the present case
whether the proper fine on the original writ has been paid
or not. [Littledale, J. That is a question for the filacer or
the attorney-general.]

As to the 7th and 8th pleas. The bail cannot object to
any irregularity in the action against their principal. The
taking of a cognovit does not discharge the bail; neither
will the making of any amendment in the declaration. The
judge had jurisdiction to order the amendment. [Patte-
son, J. The judges at chambers have had full power of
making orders for the amendment of declarations from all
time. It is true that before a party can be brought into
contempt for disobedience to a judge's order, it must be
made a rule of Court.] It is the universal practice,

As to the Oth plea. It seems to be admitted that the
effect of this plea is to controvert the previous judgment of
the Court.

The 10th plea is bad, but not for the cause assigned.

Cur. adv. vult.

Lord DenmaN, C.J., in the course of this term delivered
the judgment of the Court.  After stating the substance of
the allegations in the scire facias, nearly in the language of
this report, his lordship thus proceeded :—

To this declaration in sci. fa., the defendants pleaded
various pleas, stating their defence in various ways, but
all («) iu effect amounting to this,—that by the changes
made by virtue of the above-mentioned order of the learned
judge, the suit was no longer that in which the recogni-
zmce of bail was entered into, and that they were thereby
discharged. It is not necessary to allude more particularly
to the form of those pleas, because, as has been observed

(a) The ninth plea appears to touch a distinct question;
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already, the declaration in sci. fa. states all the facts whereon
those pleas rest, and is therefore (as was contended) upon
the face of it bad in law, if the defence be available. The
question arising out of the objections presented to our no-
tice in different shapes, is resolved into the single point
already shortly adverted to,—whether the recovery against
the defendant in the original action, was in the same suit as
that wherein the defendants eutered into the recognizance.
To enforce these objections, it has been contended that the
liability of the bail has been #ncreased, by enlarging the
plaintiffs’ means of recovering damages against their princi-
pal, and also their means of increasing the amount of costs.
It is observable, however, that admittiug the justice of the
observations which have been pressed upon us, they are
not precisely directed to and fall short of the propositions
to be established by the defendants,—that the suit had, by
the alterations already noticed, chauged its character, and
no longer remained the same ; and in our opinion they do
not establish that proposition. 'The suit, as regards the
parties engaged in it, and the manner of commencing it,
remained unchanged and the same. The alteration in the
declaration, by the order alluded to, is, we think, strictly
within the control ordinarily exercised by the Court over
the proceedings of the parties, upon terms imposed in each
cage : it 13 an amendment, at the discretion of the Court, of
the part of the procecdings which is supposed to require
it, but it does not destroy the identity of the suit.

In support of the objection to the plaintiffs’ recovering,
we bave been referred to several cases. Upon considering
them, however, they do not seem to bear upoun the point
before us. At the time when they were decided (previous
to the several statutes referred to in the argument, and par-
ticularly 5 Geo. 1, c. 13,) a departure from the original writ
in the declaration was a fatal objection. That, however,
was by no means founded upon the supposition that there
was any change of suit, but the contrary; the suit remaining
the same, the error was entirely in departure. In Berken-
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head v. Nuthall (a), upon error, the variance was between
the amount of debt claimed in the writ and in the declara-
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therefore the judgment was reversed. In Edwards v. Wat- vy, civson
kin (), in trespass, the error was in the excess in the decla- 8od another.

ration beyond the writ—clausa fregit, instead of clausum.
Norton v. Palmer (c) was also decided on the excess of the
declaration beyond the writ. The cases cited, are therefore
clearly distinguishable from the present, and proceed upon
a principle wholly independent of the present objection,—
which is, that the variauce from the original writ makes the
suit other and different.

But we have been further pressed with the consideration
that the costs are entire, and that because the declaration
has been enlarged, and the costs thereby increased, and
therefore the respousibility of the bail increased, they are
thereby discharged. But upon this point also we are of
opinion against the defendants(d). We think that the costs
of increase form o integral part of the suit. They are
awarded by the Court in consequence of the damages reco-
vered by the plaintiffs, and form the subject of a distinct
and separate adjudication. If therefore the bail have been
in this respect aggrieved, the Court, upon application, may
relieve them, but they are not, for the reason suggested, dis-
charged from the whole. Therefore we are of opinion that
Jjudgment must be for the plaintiffs.

The former consideration of this case (¢) has not been
adverted to, though our present decision seems to be in
conformity to the view then taken by the Court.

Judgment for the plaintiff.

(a) Cro. Eliz. 198. son, 4 Dougl. 17; Wheelwright v.
(b) Ibid. 185. Simons, 5 Maule & Selw. 511.
(¢) Ibid. 829. (e) Vide Taylor v. Gregory, 2

(d) And see Peterkin v. Sump- Barn, & Adol. 257.

\—*—-
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1885.
b MANN o. LaNG and others, Esecutors of PENMAN,

deceased.

?‘}”l:n‘:aiz“ ASSUMPSIT on promises by Penman in his lifetime.
mivistravit Plea : plene administravit preeter 200/.  Replication :

::al l::r:,,nti:tew assets ultrd,—with a prayer of judgment for the 200/.

probate of the At the trial before Coleridge, J. at the Middlesex sittings
i'f’ ,:3::{;‘&':1 in this term, it appeared that the action was brought for
in evidence. 4081, for goods sold &c., and that the executors had admi-

Buti .
,,e..u;,:-it,:anm nistered to the amount of 214L. To prove assets ultrd, the

facie evidence plaintiff offered in evidence the stamp on the probate of
of assets come X . . .
to the hands of the will, which was a 22/. stamp. This evidence was ob-

'helfe‘l?“p‘g:' jected to, but received. Other slight evidence of assets

td . . .

Patteson, J.  having been given, the case was left to the jury, who found

}:dthe':l:;?‘e’ for the plaintiff, damages 172l. J. Henderson having ob-

lapte dOf: long tained a rule nisi for a new trial, on the ground that the
rod of yeal . . . .

?:oum .m{ " probate stamp had been improperly received in evidence,

make it such

evidence.

Secus, per Platt now shewed cause. Any act or word proceeding
gf '}' Denmats from the defendants, tending to shew the receipt of assets,

may be used in evidence against them. In such character,
the stamp on the probate constituted primi facie evidence
of assets to such an amount as rendered that stamp ne-
cessary. 'The stamp on this probate was for 22/, which is
the duty required when the effects are  of the value of
800l., and under the value of 1000L” (a): It was therefore
primé facie evidence of assets to the amount of 800l at
the least. This was expressly decided in Curtis v. Hunt
and others (b). [Littledale, J. It may be impossible to
meet that evidence. The admission of such evidence
might make it necessary to go into the whole of the tes-
tator’s affairs in order to find out what is the balance. A
man may die leaving property worth 100,000/. and yet his
estate be insolvent. In such case an inquiry would be
entailed upon the Court by the reception of this evidence,

(a) 55 G. 8, c. 184, Sched. Part iii, (6) 1 Carr. & Payne, 180.
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which could, perhaps, be satisfactorily prosecuted only
before a Master in Chancery.] The proctor might be
called to state generally on what ground he advised that
the amount of duty should be paid. If the estate proves
of less value than it was supposed to be of at the time of
taking out the probate, the executor may obtain from the
Stamp-office a remission of part of the duty, The fact of
the defendants’ not having done so, in this case, is a con-
firmation of the correctness of their original estimate. In
Curtis v. Hunt and others (a), Abbott, C. J. expressly laid
it down, that the duty paid upon the probate was primi
facie evidence of assets to the amount of the lowest sum
to which the stamp duty was adapted. [ Littledale, J.
That is only a nisi prius decision, which I do not much
respect. If you bring similar nisi prius decisions of four
different judges, they may be entitled to great weight.
Frequently, nisi prius decisions are brought forward when
it is merely the setting of the opinion of one judge against
that of another.] The same point has been solemnly
determined in a case in banc (b). These decisions have
been acted upon; and in Starkie on Evidence, and other
books, it is treated as an established principle, that the
stamp on probate is prim facie evidence that the executor
bas received assets to the amount covered by the stamp.
[Patteson,J. When a man takes out the probate of a
will by which he is appointed executor, he gets a stamp
equal to the amount which he ezpects to receive. He may
not receive a single farthing for six months,—perhaps he
may never receive any thing; yet you would say that this
is evidence of the actual receipt of assets equal to the
amount so expected to be received. It seems to be very
good sense to say that this should not be evidence.] In
Moses v. Crafter (c), it was objected, that the stamp was not
sufficient to cover, in addition to other assets, a debt due
(a) Suprad,203. Cressw. 328; post, 205,

(6) In Foster v. Blakelock, 8 (c) 4 Carr. & Payne, 524.
Dowl. & Ryl. 48; 5 Bam, &

203

1835.
o~/
Manx
0.
Lane
and others.



204

1835.
o
MaxN
.
Lanc
and others.

CASES IN THE KING'S BENCH,

from persons who had become baukrupts, and another debt
which had been paid to the executors by instalments.
Lord Tenterden,however, held “ that desperate and doubtful
debts need not be included ; and that the executor has a
right to exercise his judgment fairly and boné fide, whether
a debt is doubtful or bad.” An insolvent estate cannot be
liable to probate duty.

F. Kelly and J. Henderson, contrd. The question is,
whether the stamp on the probate can be said to be evi-
dence—not of the amount of outstanding debts—but of
assets actually come into the hands of the defendants at the
time of commencing the action. [Lord Denman, C.J.
The difficulty which occurs to me on your side of the
argument is this :—may not the amount of the probate
duty be taken as evidence of a declaration by the defendaut
as to one side of the account? I have some doubt whether
it may not be so taken. I do not say that, supposing the
evidence admissible for that purpose, it would be sufficient
evidence even to go to the jury; but my difficulty is, whe-
ther it can be altogether excluded? Patteson, J. Suppose
the executor had made a declaration, that he expected so
much to come to his hands,—could that declaration be
excluded? I much doubt whether it could be absolutely
excluded.] It ought not to be regarded as a mere question
of admissibility. Almost any thing that was ever said by
the executor relative to the estate might be admissible, but
would not so invariably be evidence of any assets actually
come to hand. It is important that the question should
be settled, as it deeply affects the interests of mercantile
men. A great part of the estate may consist of outstand-
ing debts: probate must be taken out with a stamp propor-
tioned to the whole amount, because in suing for any debt,
the sufficiency of the stamp may be questioned. If the
stamp be received as primi facie evidence, the burthen of
proving a very difficult negative will be thrown upon the
executor, for he will be put upon proof of the non-receipt
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of the debts. The amount of the stamp is nothing more
than a measure of the anticipations of the executor, and
cannot properly be regarded as evidence of assets come to
his hands. In Stearn v. Mills (a), the Court appears to
bave considered that the Inventory exhibited in the Eccle-
siastical Court, is not evidence of assets; and Littledale,J.
and Parke, J. expressed a dissent from the doctrine laid
down in Foster v. Blakelock (b), that the probate stamp is
prim facie evidence of assets. It would be highly dange-
rous to lay it down as a rule, that unless an executor can
prove the non-receipt of assets, he shall be bound by evi-
dence which is perfectly consistent with his not having any
assets whatever in his hands.

Lord Denman, C. J.—The question in this case is,
whether the probate stamp was properly admitted in evi-
dence—whether it was receivable with other-evidence tend-
ing to shew assets. Upon principle alone I think it ought
to. be received, subject, of course, to such remarks as the
judge may think proper to make. It is not objected in
this case, that the learned judge misdirected the jury as to
the effect of the evidence when received.

This question has arisen in several cases, and there has
been a diversity of opinion upon the Bench. In Curtis v.
Hunt(c), Lord Tenterden decided, that the probate stamp
was primé facie evidence of assets to the amount of the
smallest sum to which that stamp was adapted. In that
case, however, there had been 23 years entire acquiescence
by the parties interested ; and I think it would be very un-
reasonable not to consider such evidence as strong proof of
assets. I think Lord T'enterden perfectly right in receiv-
ing the evidence, and even in treating it as sufficient to call
for an answer. 'The next case, Foster v. Blakelock (d),
was an action by a sheriff’s officer against an executor, for

(a) Ante, i. 436; 4 Baraw. & (c) 1 Carr. & Payne, 180.
Adol. 657. (d) 8 Dowl. & Ryl. 48 ; 5 Barnw.
(b) Supra, 208, (b). & Cressw, 328.
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fees for executing writs for the testator, and the probate
stamp was admitted as primé facie evidence of assets to the
amount covered by the stamp(az). The Court refused to
grant a rule for a new trial; Lord Tenterden saying, that
the probate stamp was presumptive evidence, which, in the
absence of any answer, was sufficient. Bayley, J., enters
only into another disputed point, and Holroyd, J. is merely
stated to have concurred. Stearn v. Mills(b) was Debt
against executors, to which the defendant, Mills, pleaded
plene administravit, and the other defendant, Mrs. Wright,
suffered judgment by default. Upon the trial of the issue
raised by the plea, it was shewn by the plaintiff that at the
time of proving the testator’s will, an inventory of stock, &c,
on his farm, was exhibited by Mrs. Wright in the presence
of Mills; but jt was admitted, that no part of the testator’s
effects had ever actually come to the hands of Mills, The
question was, whether this was evidence to charge Mills
with the receipt of assets ; and it was held to be no evidence to
shew that any of the testator’s effects had come to his hands.
The question as to the probate duty did not properly arise.

It is impossible to draw any line as to the time within
which this evidence ought to be considered as having be-
come sufficient primf facie evidence of assets, and when not.
A long course of time, during which there has been an ac-
quisscence in the correctness of the original estimate, may
render it very reasonable to treat the stamp as presumptive
gvidence. I think that the stamp must be admissible for
some purposes, as, to shew that the credit side of the tes-
tator’s accounts smounted to a sum requiring such a stamp,
My brother Coleridge properly admitted this evidence.

LiTTLEDALE, J.—An executor is only liable to the amount
of assets received, and the question is, how is that amount to
be proved? I cannot say that the probate stamp is not ad-

(a) Rather to the amount of (b) Ante, i. 436; 4 Barnw. &
the smallest sum requiring such a  Adol. 657.
stamp.
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missible in evidence upon this question. It is ag act or
declaration, made by the executor, as to what he expects the
assets will amount to at the time of taking out the probate,
which, by act of parliament, must be done within a certain
limited time, It is as if the executor, when taking out the
probate, had been heard to say, “1 expect that if all the
debts, &c. of the testator should turn out to be of the value
at which I now estimate them, the assets will amount to so
much ; but [ cannot say how much the testator may have
owed, and therefore ] cannot say whether there will ulti-
mately be any assets (a). If all be realized, as I expect, the
estate will be worth so much, For any thing ] know, the
debts due from the testator may exceed the estate; but,
nevertheless I must, in obedience to the act of parliamen,
pay duty proportioned to what I now believe to be the full
value of the effects, without making any deduction for
debts.” If too much probate duty has been paid, the
excess will be remitted. I cannot say that thisis not ad-
missible in evidence, but, at the same time, I cannot say
that it is even primi facie evidence of assets in the execu-
tor’s hands. In Curtis v. Hunt, Lord Tenterden considered
it to be so; but that was after an acquiescence of 28 years;
and in Foster v. Blakeloch, Lord Tenterden again held the
probate stamp to be primé facie evidence, to which the
other judges must be taken to have assented. In Stears
v. Mills my brother Parke and 1 are reported to have ex-
pressed a dissent from the doctrine laid down in Foster v.
Blakelock. 1 do not think that the probate stamp is primi
facie evidence of assets.

ParTEsoN, J.—In order to prove that the defendants

(a) The amount of assets, both pend upon the realization or non-
with reference to the amount of realization of credits, rather than
probate stamp required and to the upon the ultimate value of those
evidence, to charge the defendant credits, as contrasted with the
prim4 facie in disproof of a plea of ~ debts, or as likely to form part of a
plene administravit, seem to de- residuary estate.
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bad not fully administered the assets which kad come to
hand, it is not sufficient to shew that there were assets of
the estate. I confess, with all possible respect for the opi-
nion of Lord Tenterden, and no one can feel a greater
respect for the opinion of that very learned judge than I do,
that I cannot assent to the doctrine, that (even after any
length of time,) the probate stamp can be primi facie evi-
dence of assets come to the executor’s hands. Still I can-
not say that it is not at all receivable in evidence. As a
declaration, it is admissible ; but it is not, in my opinion,
sufficient primi facie evidence by itself. The distinction
between assets come to the executor’s hands, and assets ex-
pected, is clear. When they are expected to come to hand,
the plaintiff may have judgment of assets quando acciderint.
I cannot conceive how a declaration, by the executor, of what
he expects, can be evidence of what has come to his hands.
My opinion is, that the decisions in Curtis v. Hunt, and
Foster v. Blakelock, are wrong; and that my brothers
Littledale and Parke were right in Stearn v. Mills; yet 1
cannot say that the probate stamp is not any evidence.

WiLLiams, J.—The question is, whether the probate
stamp was admissible. The weight to be given to it is
a distinct independent question for the judge and the jury.
I cannot say that a statement by the executor of what he ex-
pected would be the value of the estate, was not admissible.

Rule discharged.



TRINITY TERM, V WILL. 1V,

Dok d. CHaNDLER and another z. Forp.

EJECTMENT for lands at Alton, Hants. At the trial
before Lord Denman, C. J., at ithe Winchester summer
assizes, 1834, a deed, whereby an annuity of 20/. was
granted by Ford to Whitehead and Wood, and the land in
question,—of which Ford was seised in fee,—demised to
Chandler for a term, upon trust to pay the anuuity, was
offered in evidence. It was objected on the part of the
defendant, that the deed, which was not inrolled according
to the provisions of the Annuity Act, 53 Geo. 3, c. 141,
was on that account void; and it was held by the learned
judge, after argument, that it lay on the plaintiff to prove
that the deed came within the exception created by sect. 10
of the statute, which enacts that the act shall not extend to
(inter alia) “ any anuuity or rent-charge, secured upon free-
hold &c. land of equal or greater annual value than the said
annuity, over and above any other annuity, and the interest
of any principal sum charged or secured thereon, of which
the grantee had notice at the time of the grant, whereof the
grantor is seised in fee-simple or fee-tail in possession, or
the fee-simple whereof in possession the grantor is enabled
to charge at the time of the grant.” Upon this the plaintiff
proved the deed, which being read, was found to contain
the following amongst other covenants:—* That now and
at the time of the sealing and delivering these presents,
the said hereditaments and premises hereby demised, or
intended so to be, are of more than sufficient annual value
to answer and pay the said annuity or clear yearly sum of
20l hereby granted, over and above all repairs, charges,
and incumbrances whatsoever, payable out of or affecting
the same.” A witness, called on the part of the plaintiff,
stated, that at the time of negociating the sale of the an-
nuity, the defendant had, by positive statements to that
effect, induced the agent of the intended grautee to believe
that the premises were of the clear yearly value of, and
YOL. V. P
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were actually let for, 241., and gave a reference to a person
residing in London, who confirmed the statement; aud that
it was in cousequence of such his representations alone,
that no surveyor was sent down to inspect the premises,
and that the deed was not inrolled. For the defendant,
evidence was offered for the purpose of shewing that the
premises were not, at the time of granting the annuity, of
the yearly value of 20/. This evidence was objected to
by the plaintiff, as being in coutravention of the defendant’s
express covenant, and an attempt to take advantage of his
own wrong. Lord Denman, C. J. referred to a case then
pending before this Court(a), and admitted the evidence,
but took a note of the objection. The evidence went to
shew that the premises had never been worth more than
151. per annum; and the question of value being left to the
jury, with directions to find for the defendant, if they were
of opinion that the premises were not, at the time of grant-
ing the annuity, of the annual value of 20/. above all
charges, a verdict was returned for the defendant,

In pursuance of leave granted, Coleridge, Serjt., in the
following term, moved for a rule to set aside the verdict,
and enter a verdict for the plaintiff, which was granted.

Erle now shewed cause. The Annuity Act requires
that a memorial of every annuity deed shall be inrolled,
unless in certain excepted cases, one of which is, where the
annuity is secured upon land of equal or greater value than
the annuity, above all charges; otherwise the deed to be
null and void to all intents and purposes. This enactment
would be liable to constant infringement, if a grantee of an
annuity were estopped by such a covenant as that relied
on here, from proving as a fact that the lands were of less
annual value than the avnuvity. In Saunders v. Wright (b),
an application was made to set aside, for want of a memo-
rial, a warrant of attorney, given as a collateral security for

(a) Probably Bowman v. Rostrow, ante, iv. 552.
() 1 Taunt. 369.
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an annaity secured on freehold houses, which, at the timé
of negociating the sale of the annuity, the grantor repre«
sented to be of greater annual value than the annuity. It
was contended that the grantor ought not to be allowed
to take advantage of his deception. The Court, how-
ever, directed an issue to try whether the premises were,
at the time of granting the anuuity, of equal or greater
annual value than the annuity. In Sheppard’s Touch.
stone, 63, several cases of usury are given, from which it
appears that however strongly a party may covenant that
there is not usury, he may nevertheless by plea bring for-
ward the real state of the facts to shew usury. In Bul
ler’s N. P. 173, it is said, *“ Where the consideration on
which the bond is given is illegal, the defendant may take
advantage of it by pleading, as simony, usury, compounding
of felony, &c. and this notwithstanding there be a different
and legal consideration recited in the bond.” In Hillv.
Manchester and Salford Waterworks Company (a), it was
held that * an obligor sued on a bond reciting a certain
consideration, is estopped from pleading that the consider-
ation was different, unless he can make it appear by the
plea that the real transaction was fraudulent or unlawful.”
The principle that a party is not estopped, by a recital in
his deed, from bringing forward facts which shew that the
deed is illegal, is strongly asserted by the Court, and espe-
cially by Le Blanc, J. in Paxton v. Popham (b).
Here he was stopped by the Court.

Manning, contrd. The case of Hill v. Manchester and
Salford Waterworks, cited on the other side, is conclusive
against the defendant. That case shews that the defendant
is estopped by the allegation in his covenant, unless it were
entered into with the view of covering a fraud, or of effect-
ing an unlawful purpose. Here, fraud, except that prac-
tised by the defendant, is out of the question. Then was
the covenant entered into with a view of effecting an wn-

(a) 2 Barn. & Adol. 544. (6) 9 East, 408.
P2
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lawful purpose? Here there was nothing unlawful in
the granting of the annuity, or in the covenant stating the
value of the property. If the lessor of the plaintiff, know-
ing, or having reason to believe, that the property was of
less annual value than the amount of the annuity, had, for
the purpose of avoiding the trouble of inrolment, chosen to
substitute the covenant for a memorial, it must be admitted
that the purpose would have been unlawful, as the object
would have been to evade the provisions of a statute. But
the jury did not infer, nor was there any ground for infer-
ring, that the lessor of the plaintiff doubted the correctness
of the representations as to value made to him by the de-
fendant. He had no motive for omitting the memorial,
the expense of which would have fallen exclusively upon
the defendant, while it would have relieved the lessor of the
plaintiff from all question as to value.

If this had been an action of covenant instead of eject-
ment, and the defendant had pleaded want of a memorial
and insufficiency of value, in bar of the action, the plaintiff
might have replied the estoppel, and thereby have ousted
the defendant of the answer by which he now seeks to de-
fraud the lessor of the plaintiff of the security which he has
solemnly pledged to him; Outram v. Morewood(a). 1If, in
such action of covenant, the plaintiff, instead of replying the
estoppel, had taken issue upon the alleged insufficiency of
value, he would thereby have waived the estoppel, and must
have rested his success upon the actual value of the property ;
Vooght v. Winch(b) ; Hooper v. Hooper (c). But in eject-

(a) 8 East, 346.

(b) 2 Barn. & Alders. 662. In
Vooght v. Winch the defendant had
bad the opportunity of pleading
the estoppel, and instead of doing
so had pleaded the general issue
only, thereby setting the matter a¢
large; and though the language

. which Abbott, J. is reported to

have used is general, and would
therefore, in terms, apply to a case

where the parties had had no op.
portunity of pleading or replying
the estoppel, it seems reasonable
to construe it with reference to the
case then before the Court, rather
than in a more extended sense, in
which it would have been at least
extra-judicial. And see 2 Mann.
& Ryl. 581, n.
(c) M¢Cleland & Younge, 509.
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ment, or in any other action where the plaintiff has no op-
portunity of replying the estoppel, he may insist upon the
matter of estoppel as conclusive evidence before the jury.
Bird v. Randall(a); Duchess of Kingston’s case (b) ; Hitchen
v. Campbell(c). The defendant, therefore, was not at
liberty, and ought not to have been permitted to give evi-
dence to contradict his covenant and falsify his own solemn
statement under seal. Bowmuan v. Taylor (d); Bowman v.
Rostrow (¢). The learned judge entertained considerable
doubt at the trial as to the admissibility of the evidence,
and he only received it de bene esse, subject to the opinion
of the Court. It might have been prudent to inrol a memo-
rial of the annuity, but the omission to do so,—the absence
of this abundant caution,—is no evideunce of fraud, or of any
attempt to evade the provisions of the statute. By sanction-
ing the defence which has been set up, the Court would
allow the defendant to take advantage of a gross fraud, with-
out any principle of law, which requires them to come to a
decision so repugnant to the merits and honesty of the case.

LitTLEDALE, J.—I must own that it seems to me that
the defendant was at liberty to give evidence of the infe-
riority of value. It is not necessary on this occasion to
say whether the covenant could be pleaded as an estoppel.
If it were allowed to conclude the party, the provisions of
the act might in that way be evaded. Mr. Manning says
that the plaintiff had no motive to evade the provisions of
the act. I do not say that he had ; though, perhaps, he may
bave intended to save the defendant unnecessary expense.
The plaintiff should have inquired into the value of the
premises. If he had done 8o, he would have obtained the

(a) 8 Burr, 1845, 1 W. Bla. St Pancras, Peake, N.P.C. 219;

873, 387. Strutt v. Bovingdon, 5 Esp. N. P.
(b) 11 State Trials, 261; 20 C. 57; Stafford v. Clark, 2 Bingh.
Howell’s St. Tr. 355. 317; 8. C. 9 B. Moore, 724;

(c) 2W.Bla.827; 8.C. Kitchen  Hancock v. Welsch, 1 Stark. N. P.
v. Campbell, 3 Wils, 304. And C. 347; ante, iii. 273.
see Thorp v. Fry, Bull. N. P. 87; (d) Ante,iv. 264.
Decosta v. Atkins, ibid.; Rer v. (e) Ibid, 55¢2.
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same result as was established before the jury at the trial.
The learned judge was, I think, right in allowing this evi-
dence to be gone into.

PartEsoN, J.—It is not necessary to say whether this
could be pleaded as an estoppel. The question depends
upon the Annuity Act, which says that every annuity deed,
of which a memorial is not duly inrolled, shall be void,
except in certain cases specified in the 10th section. A
party who attempts to enforce an annuity deed where there
is no memorial, must therefore bring himself within the
proviso in the 10th section. That section excepts an-
nuities secured upon freehold land of greater anoual value,
above all charges, than the aunuity. In order to prove that
he came within that section, the plaintiff merely puts in
the deed itself, in which it is stated that such is the fact. If
we were to hold that sufficient, any thing that the parties
put in might be allowed to dispense with the express pro-
visions of the statute, Mr. Manning says, that the grantee
could have no motive for evading the provisions of the act.
I do not know that in this case there was any motive: but
I can conceive that the grantee may have a motive—as the
saving expeunse to the grantor or the prevention of pub-
licity. The doctrine of estoppel caunot therefore, as it
seems to me, apply. 1 do not suppose that it would be
contended that if the defendant had moved to set aside the
securities, under the provisions in the Annuity Act, enabling
the Court to order the securities to be caucelled, (assuming
that the want of a memorial would be a ground for setting
aside the securities,) the deed would have been an estop-
pel (@): Why more so in ejectment ?

WiLLiAMs, J.—I am of the same opivion. In Hill v.
Manchester and Salford Waterworks, all the judges, in the

(a) As to the grounds upon mnuity Act, (17 Geo. 3, c. 26,) and
which the Court is authorized to  the sixth section of Sugden’s An-
cancel or vacate the securities, see  nuity Act (53 Geo. 3, c. 141.)
the fourth section of the first An-
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course of Mr. Coltman’s argument, and afterwards in the 1885.

judgment, proceeded on the ground that the pleas were \‘;;:"

not a sufficient defence. Littledale, J. begins his judgment d.

thus: “ These pleas might have been an answer to the CEANDLER
. . . . and anothes

plaintiff’s action, if they had shewn that the bonds were v.

given in consideration of some act which was immoral or  TO®™

contrary to act of parliament.” Upon the present occasion

evidence was admitted, notwithstanding the covenant, for

the purpose of shewing that the land was of inferior value

than the annuity, and I thiok that the evidence was admis-

sible for that purpose.

Lord DENMAN, C.J.—I think I should not have re-
served the point, had it not been that the admission of the
evidence gave effect to the fraud of the party who tendered
it. I have considerable doubt whether the covenant can
estop at all; but I think that, atall events, evidence was
admissible here to shew that the case was not within the

exception in the 10th section.
Rule discharged.

el

The Kinc v. The Inhabitants of St. MaRY, LEICESTER.

UPON an appeal against an order of justices for the A prima facie

removal of Jokn Cuthbert, his wife and family, from g‘:::{y"::'i‘_"
Swepstone, Leicestershire, to Saint Mary, in the borough dence of the
of Leicester, the sessions confirmed the order, subject to g}a&fe‘ga:::
the opiuion of this Court on the following case : may be an-
The respoudents proved that Cuthbert was born in the ;?:l:d,:iﬁr::f

appellant parish. This was met by the appellants proving settlement of
R . his mother,
that Cuthbert’s mother, before her marriage, acquired a without shew-

settlement by hiriag and service in St. Martin’s, Leicester. }:&:‘;‘;E’no
The sessions confirmed the order, on the ground that no settlement.
evidence had been offered to shew that the futher of Cuth-

bert had no settlement (a).

(a) It would, perhaps, be diffi- negative proposition could have
cult to say by what evidence this been established.
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1835. Humfrey and Burnaby, in support of the order of
v~/ sessions. In Rex v. St. Matthew, Bethnal Green (a),
The K'" the rule is clearly laid down that children are to follow the

Iﬂ“sbmﬂ“ of gettlement of their father, if it can be known; and that if

St. MARY,

Lsicesrer, it-can be known, then recourse cannot be bad to the mo-
ther’s settlement. In this case the appellants did not attempt
to trace the settlement of the father. If it be sufficient,
in a case like this, to shew the place of settlement of the
mother, it will also be sufficient to shew the place of settle-
ment of the maternal grandmother, or any other more re-
mote ancestor on the mother’s side. The confusion would
be great, and it would open a wide door for fraud. The
respondents can never be in a situation to contest a place
of settlemeut of every remote ancestor of the pauper, and it
would not be difficult for the appellants to suppress the evi-
dence of the settlement of the father. In Rer v. Harber-
ton {b), an order for the removal of a wife and daughter, was
held to be supported, prima facie, by shewing that the pa-
rish to which the removal was made was the place of the
wife’s maiden settlement. But in that case the attention of
the Court was not called to Rex v. St. Matthew, Bethnal
Green. [Lord Denman, C.J. What was there said, was
without any discussion.] The facts of the two cases are
also in some measure distinguishable. In Rexv. St. Mary,
Beverley (c), upon the trial of an appeal against an order by
which a wife had been removed to her maiden settlement,
the respondents proved that the wife’s maiden settlement
was in the appellant parish, but it appeared upon the cross-
examination of one of the respondents’ witnesses that the
husband was born in some part of Ipswich. The Court
held, that it was incumbent on the respondents to shew that
the pauper was settled in the parish to which the removal
was made, and that they had disproved that by shewing that
the husband had a birth-settlement in another parish,

(a) Burr. 8.C. 485, (c) 1 Barn. & Adol. 201.
(b) 13 East, 311,



TRINITY TERM, V WILL. IV.

J. Hildyard and White, contrd, It was incumbent on
the respondents to remove Cuthbert to the place of his
settlement.  Either his father had a settlement or he had
not. If be had no settlement, then the mother’s place of
settlement was that of the child. ~ If he had a place of settle-
ment, then the respondents have removed to the wrong
parish. The maxim, de non apparentibus et de non exis-
tentibus eadem est ratio, applies. The presumption of law
is, that the father had no place of settlement, as none was
shewn. The settlement by birth, on which the respond-
ents relied, depends on this very maxim of law. Tt was
incumbent on the respondents, before removal, to inquire
first, whether Cuthbert’s father had a settlement, and if he
had none, then to ascertain the mother's settlement. They
make neither of these inquiries, but rely on a settlement by
birth, which assumes that a search has in vain been made
for the settlement of both parents. In this view of the
case, the whole of the authorities are reconcileable. In Rex
v. 8t. Mary, Beverley, it was determined, that the burthen
of proof was on the respondents, who had removed the
pauper, and.that was the principle of the decision. In Rer
v. Woodford (a), it was held that the birth of the pauper
is sufficient primd facie evidence of the settlement to call
for an answer from the other side. In this case, that primé
facie case was answered. In Rer v. Harberton it was said,
that there could be no doubt that the evidence offered,
of the wife’s maiden settlement, was prim4 facie sufficient,
bat that it lay on the appellants to rebut it. Here the
primé facie case made out by the respondents kas been re-
butted. In Rex v. Wakefield (b), it was said by Le Blanc,
J., that « the place of birth is the weakest evidence of
settlement.” Proof of such settlement is therefore rebutted
by shewing the settlement of the mother.

Lord DEnMAN, C. J.—My first impression was, that
according to the rule laid down in Rex v. St. Matthew, Beth-

(o) 2Bout, P. L. 13. (5) 5 East, 938,
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nal Green, it was incumbent on the appellants, who are to
rebut the prim4 facie case made out by the respondents,
ta prove the father’s place of settlement, and if, after
diligent search, that could not be found, that then only
they might resort to the settlement of the mother. But
the respondeuts rely altogether on the birth-place of the
pauper. Undoubtedly, if neither the father nor mother have
gained a settlement, proof of the place of birth is sufficient.
It is, however, a mere primd facie case, which admits of
the answer, that esther the father or the mother was settled
elsewhere. In this case it was shewn that the mother was
settled in a parish other than that to which the removal
was made. The sessions have, therefore, done wrong in
affirming the order.

LittLepALE, J.—The pauper was born in wedlock.
No account was given by the respondents of the place
of settlement of either of his parents. Therefore, proof
of where the pauper was born was primé facie evidence
of the place of settlement. This was relied on by the
respondents. It was competent then for the appellants to
rebut this prim& facie case, by proving that the mother
had, before her marriage, acquired a settlemeat elsewhere.
That might, undoubtedly, bave been displaced by proof of
the place of settlement of the father; but proof of the
father’s settlement, is only one mode of answering the
primd facie case arising from proof of the place of birth.
The case, therefore, stands thus: The respondents have
made out a prim facie case by proving Cuthbert’s place of
bisth, and the appellants have rebutted that case by proving
the mother’s place of settlement.

PatresoN, J.—What is called a birth-settlement is the
weakest species of settlement; and if one better is shewn,
it is destroyed. A child is settled in the place where it
is born only when no other settlement can be ascertained.
The appellants prove that the mother bad a place of settle-
ment, and that destroys the settlement by birth.
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WiLL1AMS, J.—I councur in that view of the case. It is 1835.
quite clear, in the words of Le Blunc, J., that “ the place e~

. The K
of birth is the weakest evidence of settlement.” Evi- e.,,, e
dence of the place of birth was given by the respondents. I“sh:'b';":‘:" of

What is the next proofi Evidence of the settlement of Lricastea.
the mother:—And this is an answer to the respendents’

case, on the assumption made by the respondents theme
selves,—that the father bad no settlement,—by relying on

the place of birth, which would not be the place of settle-

ment, unless the father had no settlement.

Order of Sessions quashed.
————

The KinG v. The Trustees of ST. PANcrRAsS New Church.

BY 56 Geo. 8, c. xxxix. “ for building a new church and a The Eﬂ:’:dm:nd
paroghial chapel in the parish of St. Pancras, in the county :55‘.’,:’.,.,‘,,, a

i ; 2. local act of
of Middlesex, and for other purposes relating thereto,” cer- °c% 82 %%

tain persons were appointed trustees for carrying the acs E:ilding a
jto execution. ﬁm‘h'z“fi’u';h'cb

Sect. 16 enacts, that fair and regular entries shall be made them to levyh
in books to be provided for that purpose, of all the acts, {,‘,{,?b;'u’;’;,':,‘o,?

the parish,
and directs that the accounts shall be audited and allowed by the quarter sesl;?ons, are,
nevertheless, compellable, under sect. 34 of the General Vestry Act (1 & 2 Will. 4,
¢ 60), to produce and explain their accounts before the guditors of the parish accounts,
appointed under, and in consequence of the adoation of, the last-mentioned act.

Semble, that all Boards, &c. having power to levy rates on the inhabitants of a parish
which adopts the General Vestry Act, are compellable to produce apd explain their
accounts before the auditors.

Auditors of parish-accounts, appointed under that act, can hold mestings only in the
board-room of the vestry.

A mandamus to appear, and produce and explain accounts to auditors, cannot direct
the parties to appear, &c. “at such time and place as the auditors way appoint and
give notice thereof,” where by statute the parties are only required to appear at a meet-
g directed to be held at a certain place.

hen, upon a motion to quash Lﬁe return to a mandamus for insufficiency, and to
issue a peremptory mandamus, the matter is set down in the Crown paper for argument,
the counsel for the Crown is entitled to begin, although the cvunsel for the defendants
pro’leose to urge objections to the mandamus itself.

he Court has power to mould the rule for a mandamus, but cannot re-mould the
writ after it has issued, and award a peremptory mandamus in & more limited form
than the original mandamus.
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orders, regulations, and proceedings of the trustees relative
to the execution of the act.

Sect. 19 empowers the trustees, by order in writing, to
direct their treasurer, from time to time, to pay such sums
of money out of the several moneys raised by virtue of that
act, to such persons and in such manner as they shall think
necessary.

Sect. 67 authorizes the trustees, as they may think neces-
sary, by writing under their haunds, to make rates ou the
occupiers of lands, tenements and hereditaments within the
parish, not exceeding two pence in the pound in any one
year, until a certain rate, called the sinking fund rate, shall
cease, nor four pence in any succeeding year; all which
rates are vested in the trustees, to be by them applied for
the purposes of the act, and are to continue until payment
of the building of the new church shall be made, and so
long as any of the moneys to be borrowed and raised by
sale of annuities and otherwise, shall remain due.

Sect. 77 enacts, that an account shall be kept by the
trustees, of the rates to be made in pursuance of the act,
and that the trustees shall cause all receipts, payments,
debts, credits, and minutes of contracts, and all other their
proceedings, to be entered into a book or books to be kept
for that purpose ; and that all books and accounts of the
trustees, shall at all seasonable times be open to the inspec-
tion and perusal of any person liable to pay rates by virtue
of the act; and that once, at least, in every year during the
execution of this act, the trustees shall make a true state-
ment or account of all sums of money by them received
aod expended; and such statement or account, when so
made, together with the vouchers relating thereto, shall be
by them laid before the justices of Middlesex assembled in
quarter sessions, to be by them examined and allowed; and
the balance of such account shall by such justices be stated
in the book of accounts, to be kept in the office of the clerk
to the trustees; and that no charge or item in such accounts
shall be binding on the parties concerned or valid in law, un-
less the same shall have been duly allowed by such justices.
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By another local act, 1 & 2 Geo. 4, c. xxiv., the powers
of the trustees are considerably extended, and they are au-
thorized, by writing under their bands, to make rates not
exceeding four pence in the pound.

The General Vestry Act (1 & 2 Will. 4, cap. 60,) was
adopted (@) by the parish of St. Pancras.

By sect. 27 of that act it is declared, that nothing therein
shall be construed to repeal or alter any local act for the
government of any parish by vestries, or for the manage-
ment of the poor by any board of directors and guardians,
or for the due provision of divine worship within the parish,
and the maintenance of the clergy officiating therein, other-
wise than was by that act expressly enacted regarding the
election of vestrymen and auditors of accounts,

By sect. 33 it is enacted, that in any and every parish
adopting this act, the parishioners duly qualified to vote for
vestrymen shall, in the manner therein directed, elect five
rate-payers to be auditors of accounts,

Sect. 34 enacts, that the auditors of accounts shall meet
twice at least in each year at the board-room of the Vestry,
and (a majority of the auditors being present) shall proceed
to audit the accounts of the Vestry for the preceding half-
year, in presence of the vestry-clerk, and requires the Vestry,
by their clerk, to produce and lay before the auditors, at
every such meeting, a true and just statement or account in
writing, accompauied with proper vouchers, of all sums of
money which may have come to the hands of the Vestry or
of their treasurer, and also of all moneys paid, laid out, or
expended by them, or by any churchwardens, overseers,
surveyors, or other persons by them employed, and respon-
sible to the Vestry, since the last period up to which the
accounts of the Vestry were audited ; and directs that in all
parishes in which other boards shall have control over any
part of the parochial expenditure, the auditors shall have the
same power of examining the accounts and officers thereof
as of examining the accounts and officers of the Vestry, and

(a) Under the power of adoption given by s. 1.
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shall audit the accounts of the Boards in the same manner
as they audit the accounts of the Vestries.

Sect: 35 emacts, that the auditors shall have power to
summon and call before them by writing, &c. any parish-
officer or other person or persous concerned in the said
accounts, and to require of them to attend the auditors at
tny mieeting or adjourned meeting, and to bring with them
all books of account, writings, papers, and documents re-
quired, which thay concern the said accounts, and to give
such iiformation as to the particulars of such accounts as
they shall be able to give; and any parish officer or other
person refusing so to attend, or otherwise wilfully obstruct-
ing the purposes of such iquiry, shall be deemed guilty of
a misdemeanor.

Sect. 36 enacts, that the accounts, when audited and
approved by the auditors, shall be signed by them in the
presence of the clerk of the Vestry, who shall also affix his
signature to the same, and that it shall be lawful for the
suditors to subjoin such remarks thereto as to them shall
seem meet.

Seet. 37 énacts, that the accounts, when so audited and
signed, shall remain at the office of the clerk of the Vestry,
and shall, after such audit, be open and accessible for the
éxamination, at all seasonable times, of any person rated to
the relief of the poor of the said parish, and of any creditor
on the rates thereof: Provided always, that nothing in the
act contained relative to the appointment and duty of audits
ors, shall debar the parishioners from eny remedy before
possessed:
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